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1999: May 25, 26 / 2000: January 31.

Present: Lamer C.J. and L'Heurcux-Dubé, Gonthier, Cory*,
MecLachlin, Iacobucci, Major, Bastarache and Binnie JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA (132 paras.)
* Cory J. took no part in the judgment.

Criminal law -- Sentencing -- Conditional sentences -- Accused pleading guilty to dangerous driving
causing death and dangerous driving causing bodily harm and receiving sentence of 18 months of
incarceration -- Whether Court of Appeal erred in substituting conditional custodial sentence for jail
term -- Proper interpretation and application of conditional sentencing regime -- Distinction between
conditional sentence of imprisonment and suspended sentence with probation -- Meaning of "safety of
the community"” -- Criminal Code, R.S.C., 1985, c. C-46, s5. 742.1, 742.3.

After a night of partying involving consumption of some alcohol, the accused decided to drive his
friends home even though he knew that his vehicle was not mechanically sound. For a period of 10 to 20
minutes, the accused, who had only seven weeks of experience as a licensed driver, drove erratically,
weaving in and out of traffic, tailgating and trying to pass other vehicles without signalling, despite
steady oncoming traffic and slippery roads. As the accused was trying to pass another vehicle, he drove
his car into an oncoming lane of traffic, side-swiped a first car and crashed into a second one. The driver
of that second vehicle was seriously injured. The accident also claimed the life of a passenger in the
accused's car. The accused was in a near-death coma for some time, but ultimately recovered from his
injuries. The accused entered guilty pleas to one count of dangerous driving causing death and one count
of dangerous driving causing bodily harm. He was sentenced to 18 months of incarceration, to be served
concurrently on both charges. The sentencing judge concluded that a conditional sentence pursuant to s.
742.1 of the Criminal Code, which would allow the accused to serve his sentence in the community,
would not be appropriate because it would be inconsistent with the objectives of denunciation and
general deterrence. The Court of Appeal allowed the appeal and substituted a conditional custodial
sentence for the jail term.

Held: The appeal should be allowed.

The 1996 sentencing reforms ("Bill C-41") substantially reformed Part XXIII of the Code, and
introduced, inter alia, an express statement of the purposes and principles of sentencing, provisions for
alternative measures for adult offenders and a new type of sanction, the conditional sentence of
imprisonment. Bill C-41 in general and the conditional sentence in particular were enacted both to
reduce reliance on incarceration as a sanction and to increase the use of principles of restorative justice
in sentencing.

A conditional sentence should be distinguished from probationary measures. Probation is primarily a
rehabilitative sentencing tool. By contrast, Parliament intended conditional sentences to include both
punitive and rehabilitative aspects. Therefore, conditional sentences should generally include punitive
conditions that are restrictive of the offender's liberty. Conditions such as house arrest should be the
norm, not the exception.

No offences are excluded from the conditional sentencing regime except those with a minimum term of

imprisonment, nor should there be presumptions in favour of or against a conditional sentence for
specific offences.
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Section 742.1 of the Code lists four criteria that a court must consider before deciding to impose a
conditional sentence: (1) the offender must be convicted of an offence that is not punishable by a
minimum term of imprisonment; (2) the court must impose a term of imprisonment of less than two
years; (3) the safety of the community would not be endangered by the offender serving the sentence in
the community; and (4) a conditional sentence would be consistent with the fundamental purpose and
principles of sentencing set out in ss. 718 to 718.2.

The requirement in s. 742.1(a) that the judge impose a sentence of imprisonment of less than two years
does not require the judge to first impose a sentence of imprisonment of a fixed duration before
considering whether that sentence can be served in the community. Although this approach is suggested
by the text of's. 742.1(a), it is unrealistic and could lead to unfit sentences in some cases. Instead, a
purposive interpretation of s. 742.1(a) should be adopted. In a preliminary determination, the sentencing
judge should reject a penitentiary term and probationary measures as inappropriate. Having determined
that the appropriate range of sentence is a term of imprisonment of less than two years, the judge should
then consider whether it is appropriate for the offender to serve his or her sentence in the community. As
a corollary of the purposive interpretation of s. 742.1(a), a conditional sentence need not be of
equivalent duration to the sentence of incarceration that would otherwise have been imposed. The sole
requirement is that the duration and conditions of a conditional sentence make for a just and appropriate
sentence.

The requirement in s. 742.1(b) that the judge be satisfied that the safety of the community would not be
endangered by the offender serving his or her sentence in the community is a condition precedent to the
imposition of a conditional sentence, and not the primary consideration in determining whether a
conditional sentence is appropriate. In making this determination, the judge should consider the risk
posed by the specific offender, not the broader risk of whether the imposition of a conditional sentence
would endanger the safety of the community by providing insufficient general deterrence or
undermining general respect for the law. Two factors should be taken into account: (1) the risk of the
offender re-offending; and (2) the gravity of the damage that could ensue in the event of re-offence. A
consideration of the risk posed by the offender should include the risk of any criminal activity, and not
be limited solely to the risk of physical or psychological harm to individuals.

Once the prerequisites of s. 742.1 are satisfied, the judge should give serious consideration to the
possibility of a conditional sentence in all cases by examining whether a conditional sentence is
consistent with the fundamental purpose and principles of sentencing set out in ss. 718 to 718.2. This
follows from Parliament's clear message to the judiciary to reduce the use of incarceration as a sanction.

A conditional sentence can provide significant denunciation and deterrence. As a general matter, the
more serious the offence, the longer and more onerous the conditional sentence should be. There may be
some circumstances, however, where the need for denungciation or deterrence is so pressing that
incarceration will be the only suitable way in which to express society's condemnation of the offender's
conduct or to deter similar conduct in the future.

Generally, a conditional sentence will be better than incarceration at achieving the restorative objectives
of rehabilitation, reparations to the victim and the community, and promotion of a sense of responsibility
in the offender and acknowledgment of the harm done to the victim and the community.

Where a combination of both punitive and restorative objectives may be achieved, a conditional
sentence will likely be more appropriate than incarceration. Where objectives such as denunciation and
deterrence are particularly pressing, incarceration will generally be the preferable sanction. This may be
so notwithstanding the fact that restorative goals might be achieved. However, a conditional sentence
may provide sufficient denunciation and deterrence, even in cases in which restorative objectives are of
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lesser importance, depending on the nature of the conditions imposed, the duration of the sentence, and
the circumstances of both the offender and the community in which the conditional sentence is to be
served. A conditional sentence may be imposed even where there are aggravating circumstances,
although the need for denunciation and deterrence will increase in these circumstances.

No party is under a burden of proof to establish that a conditional sentence is either appropriate or
inappropriate in the circumstances. The judge should consider all relevant evidence, no matter by whom
it is adduced. However, it would be in the offender's best interests to establish elements militating in
favour of a conditional sentence.

Sentencing judges have a wide discretion in the choice of the appropriate sentence. They are entitled to
considerable deference from appellate courts. Absent an error in principle, failure to consider a relevant
factor, or an overemphasis of the appropriate factors, a court of appeal should only intervene to vary a
sentence imposed at trial if the sentence is demonstrably unfit.

In this case the sentencing judge considered that a term of imprisonment of 18 months was appropriate
and declined to permit the accused to serve his term in the community. She found that, while the accused
would not endanger the safety of the community by serving a conditional sentence, such a sentence
would not be in conformity with the objectives of s. 718. In her view, even if incarceration was not
necessary to deter the accused from similar future conduct or necessary for his rehabilitation,
incarceration was necessary to send a strong message to denounce the accused's conduct and to deter
others from engaging in similar conduct. While the sentencing judge seems to have proceeded according
to a rigid two-step process, in deviation from the approach set out in these reasons, an 18-month
sentence of incarceration was not demonstrably unfit for these offences and this offender. The offences
here were very serious, and had resulted in a death and in severe bodily harm. Moreover, dangerous
driving and impaired driving may be offences for which harsh sentences plausibly provide general
deterrence. The Court of Appeal erred in holding that the sentencing judge had given undue weight to
the objective of denunciation. Absent evidence that the sentence was demonstrably unfit, the Court of
Appeal should not have interfered to substitute its own opinion for that of the sentencing judge. The
sentencing judge did not commit a reversible error in principle and she appropriately considered all the
relevant factors. Accordingly, the 18-month sentence of incarceration imposed by her should be
restored. Since the accused has already served the conditional sentence imposed by the Court of Appeal
in its entirety, and the Crown stated in oral argument that it was not seeking any further punishment, the
service of the sentence of incarceration should be stayed.
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Solicitor for the intervener the Attorney General for Ontario: The Ministry of the Attorney General,
Toronto.

The judgment of the Court was delivered by

1  LAMER C.J.:-- By passing the Act to amend the Criminal Code (sentencing) and other Acts in
consequence thereof, S.C. 1995, ¢. 22 ("Bill C-41"), Parliament has sent a clear message to all Canadian
judges that too many people are being sent to prison. In an attempt to remedy the problem of
overincarceration, Parliament has introduced a new form of sentence, the conditional sentence of
imprisonment.

2 As a matter of established practice and sound policy, this Court rarely hears appeals relating to
sentences: see R. v. Gardiner, [1982] 2 S.C.R. 368, at p. 404, R. v. Chaisson, [1995] 2 S.C.R. 1118, at
para. 7, and R. v. M. (C.A.), [1996] 1 S.C.R. 500, at para. 33. However, we have decided to hear this
case and four related cases because they afford the Court the opportunity to set out for the first time the
principles that govern the new and innovative conditional sentencing regime. Given the inevitable length
of these reasons, I have summarized the essentials at para. 127.

L Factual Background

3 On the morning of November 1, 1995, after a night of partying involving consumption of some
alcohol, the respondent decided to drive his friends home even though he knew that his vehicle was not
mechanically sound. For a period of 10 to 20 minutes, the respondent, who had only seven weeks of
experience as a licensed driver, drove erratically, weaving in and out of traffic, tailgating and trying to
pass other vehicles without signalling, despite steady oncoming traffic and slippery roads. As the
respondent was trying to pass another vehicle, he drove his car into an oncoming lane of traffic, side-
swiped a first car and crashed into a second one. The driver of the second vehicle was seriously injured.
The accident also claimed the life of a passenger in the respondent's car. The respondent was in a near-
death coma for some time, but ultimately recovered from his injuries. The respondent entered guilty
pleas to one count of dangerous driving causing death and one count of dangerous driving causing
bodily harm.

II.  Judgments Below
A. Manitoba Court of Queen's Bench

4  OnJune 5, 1997, Keyser J. sentenced the respondent to 18 months of incarceration, to be served
concurrently on both charges. In her reasons for sentence, the judge explained that she was not prepared
to order a penitentiary term because the respondent was only 18 years old at the time of the accident, he
had no prior record and he himself was seriously injured in the accident. She also noted that the
respondent was now employed and expecting a first child with his girlfriend. She conceded that the
amount of alcohol involved -- one and a half to two beers -- was probably not a major factor in the
accident. However, she found that the respondent's knowledge that he was operating an unsafe vehicle,
the fact that, prior to the accident, he had just barely avoided rear-ending another vehicle and his
egregious driving in general that morning warranted such a sentence.

5  Keyser J. then turned her attention to the question of whether it was appropriate to allow the

respondent to serve his sentence in the community, pursuant to s. 742.1 of the Criminal Code, R.S.C.,,
1985, ¢. C-46. She took notice of the May 2, 1997 amendment to s. 742.1, which added to that section
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an express reference to the fundamental purpose and principles of sentencing listed in ss. 718 to 718.2 of
the Code. She concluded that this amendment meant that she had to refer to the fundamental purpose
and principles of sentencing in deciding whether to impose a conditional sentence. In the case at hand,
she found that even though the respondent would not endanger the community and a jail sentence would
not be necessary to deter him from similar conduct in the future or to rehabilitate him, a conditional
sentence would not be appropriate because it would be inconsistent with the objectives of denunciation
and general deterrence.

6 KeyserJ. sentenced the respondent to 18 months of incarceration and, pursuant to s. 259(2) of the
Code, she made an order prohibiting the respondent from driving for a period of five years.

B. Manitoba Court of Appeal (1997), 123 Man. R. (2d) 107

7 The Court of Appeal allowed the appeal and substituted a conditional custodial sentence for the jail
term. Helper J.A., writing for the court, contended that the sentencing judge had erred in her application
of's. 742.1 by giving undue weight to the objective of denunciation. She explained that the recent
amendment to s. 742.1 had not changed the fact that Parliament had identified the safety of the
community as the primary consideration when deciding whether to impose a conditional sentence.
Helper J.A. added that the principles of sentencing played a different role in the determination of
whether to impose a conditional sentence than they did in determining the length of the sentence. At pp.
111-12, she stated:

However, in s. 742.1(b), Parliament has directed the sentencing judge to look to
the principles of sentencing only for the purpose of satisfying herself that there is
consistency between those principles and a conditional sentence for a particular
offender. The amendment does not direct the sentencing judge to consider
individually each of the principles of sentencing and determine that each is consistent
with the offender's serving his sentence in the community. The sentencing judge must
consider the principles of sentencing globally. It would be contrary to Parliament's
intent for the sentencing judge to single out any one factor and to give it substantial
weight to the exclusion of the other listed factors when she is making a decision
under s. 742.1(b).

8 According to Helper J.A., the sentencing judge's comments implied that a conditional sentence
would never be appropriate for the offence of dangerous driving, even when the offender did not
potentially endanger the community, because that offence required a large component of general
deterrence. Helper J.A. found this to be an error, as it would have rendered s. 742.1 inoperable in the
case of particular offences, contrary to Parliament's intention. She found that, in the instant appeal, the
sentencing judge had failed to recognize that a conditional sentence had some denunciatory effect.

9  Helper J.A. concluded that generally, after the judge has attributed the appropriate weight to each
relevant principle of sentencing, determined that a fit sentence would be less than two years and found

that the offender would not be a danger to the community, a conditional sentence would be consistent
with ss. 718 to 718.2.

III.  Relevant Statutory Provisions
10  Criminal Code, R.S.C., 1985, c. C-46
718. The fundamental purpose of sentencing is to contribute, along with crime

prevention initiatives, to respect for the law and the maintenance of a just, peaceful
and safe society by imposing just sanctions that have one or more of the following
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objectives:

to denounce unlawful conduct;

to deter the offender and other persons from committing offences; (c) to
separate offenders from society, where necessary; (d) to assist in rehabilitating
offenders; (e) to provide reparations for harm done to victims or to the
community; and

to promote a sense of responsibility in offenders, and acknowledgment of the
harm done to victims and to the community.

718.1 A sentence must be proportionate to the gravity of the offence and the

degree of responsibility of the offender.

718.2 A court that imposes a sentence shall also take into consideration the

following principles:

(a)

(b)

(d)
(©)

732.1 ...

a sentence should be increased or reduced to account for any relevant
aggravating or mitigating circumstances relating to the offence or the offender,
and, without limiting the generality of the foregoing,

(i)  evidence that the offence was motivated by bias, prejudice or hate based
on race, national or ethnic origin, language, colour, religion, sex, age,
mental or physical disability, sexual orientation, or any other similar
factor,

(ii)  evidence that the offender, in committing the offence, abused the
offender's spouse or child,

(iii) evidence that the offender, in committing the offence, abused a position
of trust or authority in relation to the victim, or

(iv) evidence that the offence was committed for the benefit of, at the
direction of or in association with a criminal organization

shall be deemed to be aggravating circumstances;

a sentence should be similar to sentences imposed on similar offenders for
similar offences committed in similar circumstances;

where consecutive sentences are imposed, the combined sentence should not be
unduly long or harsh;

an offender should not be deprived of liberty, if less restrictive sanctions may
be appropriate in the circumstances; and

all available sanctions other than imprisonment that are reasonable in the
circumstances should be considered for all offenders, with particular attention
to the circumstances of aboriginal offenders.

(2) The court shall prescribe, as conditions of a probation order, that the

offender do all of the following:

(2)

keep the peace and be of good behaviour;
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(b)  appear before the court when required to do so by the court; and

(¢)  notify the court or the probation officer in advance of any change of name or
address, and promptly notify the court or the probation officer of any change of
employment or occupation.

(3) The court may prescribe, as additional conditions of a probation order, that
the offender do one or more of the following:

(a) report to a probation officer

(i)  within two working days, or such longer period as the court directs, after
the making of the probation order, and

(if)  thereafter, when required by the probation officer and in the manner
directed by the probation officer;

(b)  remain within the jurisdiction of the court unless written permission to go
outside that jurisdiction is obtained from the court or the probation officer;
(c) abstain from

(1)  the consumption of alcohol or other intoxicating substances, or
(i)  the consumption of drugs except in accordance with a medical
prescription;

(d) abstain from owning, possessing or carrying a weapon;

(e)  provide for the support or care of dependants;

(f)  perform up to 240 hours of community service over a period not exceeding
eighteen months;

(g) ifthe offender agrees, and subject to the program director's acceptance of the
offender, participate actively in a treatment program approved by the province;

(g.1) where the lieutenant governor in council of the province in which the probation
order is made has established a program for curative treatment in relation to the
consumption of alcohol or drugs, attend at a treatment facility, designated by
the lieutenant governor in council of the province, for assessment and curative
treatment in relation to the consumption by the offender of alcohol or drugs that
is recommended pursuant to the program,;

(g.2) where the lieutenant governor in council of the province in which the probation
order is made has established a program governing the use of an alcohol
ignition interlock device by an offender and if the offender agrees to participate
in the program, comply with the program; and

(h)  comply with such other reasonable conditions as the court considers desirable,
subject to any regulations made under subsection 738(2), for protecting society
and for facilitating the offender’s successful reintegration into the community.

732.2 ...

(5) Where an offender who is bound by a probation order is convicted of an
offence, including an offence under section 733.1, and

(a) the time within which an appeal may be taken against that conviction has
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expired and the offender has not taken an appeal,

(b) the offender has taken an appeal against that
conviction and the appeal has been dismissed, or

(c)  the offender has given written notice to the court that convicted the offender
that the offender elects not to appeal the conviction or has abandoned the
appeal, as the case may be,

in addition to any punishment that may be imposed for that offence, the court that
made the probation order may, on application by the prosecutor, require the offender
to appear before it and, after hearing the prosecutor and the offender,

(d)  where the probation order was made under paragraph 731(1)(a), revoke the
order and impose any sentence that could have been imposed if the passing of
sentence had not been suspended, or

(¢)  make such changes to the optional conditions as the court deems desirable, or
extend the period for which the order is to remain in force for such period, not
exceeding one year, as the court deems desirable,

and the court shall thereupon endorse the probation order accordingly and, if it
changes the optional conditions or extends the period for which the order is to remain
in force, inform the offender of its action and give the offender a copy of the order so
endorsed.

733.1 (1) An offender who is bound by a probation order and who, without
reasonable excuse, fails or refuses to comply with that order is guilty of

(a) an indictable offence and is liable to imprisonment for a term not exceeding
two years; or

(b)  an offence punishable on summary conviction and is liable to imprisonment for
a term not exceeding eighteen months, or to a fine not exceeding two thousand
dollars, or both.

742.1 Where a person is convicted of an offence, except an offence that is
punishable by a minimum term of imprisonment, and the court

(a)  imposes a sentence of imprisonment of less than two years, and

(b) s satisfied that serving the sentence in the community would not endanger the
safety of the community and would be consistent with the fundamental purpose
and principles of sentencing set out in sections 718 to 718.2,

the court may, for the purpose of supervising the offender's behaviour in the
community, order that the offender serve the sentence in the community, subject to
the offender's complying with the conditions of a conditional sentence order made
under section 742.3.

742.3 (1) The court shall prescribe, as conditions of a conditional sentence
order, that the offender do all of the following:

(a)  keep the peace and be of good behaviour;

http://www.lexisnexis.com/ca/legal/delivery/PrintDoc.do?jobHandle=2826%3A37904191...  11/5/2012



(b)
(©)

(d)
(€)

Page 11 of 3%

appear before the court when required to do so by the court;
report to a supervisor

(1)  within two working days, or such longer period as the court directs, after
the making of the conditional sentence order, and

(11)  thereafter, when required by the supervisor and in the manner directed by
the supervisor;

remain within the jurisdiction of the court unless written permission to go
outside that jurisdiction is obtained from the court or the supervisor; and
notify the court or the supervisor in advance of any change of name or address,
and promptly notify the court or the supervisor of any change of employment
or occupation,

(2) The court may prescribe, as additional conditions of a conditional sentence

order, that the offender do one or more of the following:

(a)

(b)
(©)
(d)

(e)
®

742.6 ...

abstain from

(i)  the consumption of alcohol or other intoxicating substances, or
(i)  the consumption of drugs except in accordance with a medical
prescription;

abstain from owning, possessing or carrying a weapon;

provide for the support or care of dependants;

perform up to 240 hours of community service over a period not exceeding
cighteen months;

attend a treatment program approved by the province; and

comply with such other reasonable conditions as the court considers desirable,
subject to any regulations made under subsection 738(2), for securing the good
conduct of the offender and for preventing a repetition by the offender of the
same offence or the commission of other offences.

(9) Where the court is satisfied, on a balance of probabilities, that the offender

has without reasonable excuse, the proof of which lies on the offender, breached a
condition of the conditional sentence order, the court may

(a)
(b)
(©)

(d)

take no action;
change the optional conditions;
suspend the conditional sentence order and direct

(1) that the offender serve in custody a portion of the unexpired sentence,
and

(i)  that the conditional sentence order resume on the offender's release from
custody, either with or without changes to the optional conditions; or

terminate the conditional sentence order and direct that the offender be
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committed to custody until the expiration of the sentence.
[V. Issues

11 This appeal concerns the proper interpretation and application of the conditional sentencing regime
set out in s. 742.1 and subsequent sections of the Criminal Code.

12 Since it came into force on September 3, 1996, the conditional sentence has generated considerable
debate. With the advent of's. 742.1, Parliament has clearly mandated that certain offenders who used to
go to prison should now serve their sentences in the community. Section 742.1 makes a conditional
sentence available to a subclass of non-dangerous offenders who, prior to the introduction of this new
regime, would have been sentenced to a term of incarceration of less than two years for offences with no
minimum term of imprisonment.

13 In my view, to address meaningfully the complex interpretive issues raised by this appeal, it is
important to situate this new sentencing tool in the broader context of the comprehensive sentencing
reforms enacted by Parliament in Bill C-41. T will also consider the nature of the conditional sentence,
contrasting it with probationary measures and incarceration. Next, [ will address particular interpretive
issues posed by s. 742.1. [ will first discuss the statutory prerequisites to the imposition of a conditional
sentence. Thereafter, I will consider how courts should determine whether a conditional sentence is
appropriate, assuming the prerequisites are satisfied. I conclude with some general comments on the
deference to which trial judges are entitled in matters of sentencing and dispose of the case at hand in
conformity with the principles outlined in these reasons.

V. Analysis
A. The 1996 Sentencing Reforms (Bill C-41)

14  In September 1996, Bill C-41 came into effect. It substantially reformed Part XXIII of the Code,
and introduced, inter alia, an express statement of the purposes and principles of sentencing, provisions
for alternative measures for adult offenders and a new type of sanction, the conditional sentence of
imprisonment.

15  Asmy colleagues Cory and lacobucci JJ. explained in R. v. Gladue, [1999] 1 S.C.R. 688, at para.
39, "[t]he enactment of the new Part XXIII was a watershed, marking the first codification and
significant reform of sentencing principles in the history of Canadian criminal law". They noted two of
Parliament's principal objectives in enacting this new legislation: (1) reducing the use of prison as a
sanction, and (i1) expanding the use of restorative justice principles in sentencing (at para. 48).

(1)  Reducing the Use of Prison as a Sanction

16 Bill C-41 is in large part a response to the problem of overincarceration in Canada. 1t was noted in
Gladue, at para. 52, that Canada's incarceration rate of approximately 130 inmates per 100,000
population places it second or third highest among industrialized democracies. In their reasons, Cory and
lacobucci JJ. reviewed numerous studies that uniformly concluded that incarceration is costly,
frequently unduly harsh and "ineffective, not only in relation to its purported rehabilitative goals, but
also in relation to its broader public goals" (para. 54). See also Report of the Canadian Committee on
Corrections, Toward Unity: Criminal Justice and Corrections (1969); Canadian Sentencing Commission,
Sentencing Reform: A Canadian Approach (1987), at pp. xxiii-xxiv; Standing Committee on Justice and
Solicitor General, Taking Responsibility (1988), at p. 75. Prison has been characterized by some as a
finishing school for criminals and as ill-preparing them for reintegration into society: see generally
Canadian Committee on Corrections, supra, at p. 314; Correctional Service of Canada, A Summary of
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Analysis of Some Major Inquiries on Corrections -- 1938 to 1977 (1982), at p. iv. In Gladue, at para. 57,
Cory and lTacobucei JJ. held:

Thus, it may be seen that although imprisonment is intended to serve the
traditional sentencing goals of separation, deterrence, denunciation, and
rehabilitation, there is widespread consensus that imprisonment has not been
successful in achieving some of these goals. Overincarceration is a long-standing
problem that has been many times publicly acknowledged but never addressed in a
systematic manner by Parliament. In recent years, compared to other countries,
sentences of imprisonment in Canada have increased at an alarming rate. The 1996
sentencing reforms embodied in Part XXIIT, and s. 718.2(e) in particular, must be
understood as a reaction to the overuse of prison as a sanction, and must accordingly
be given appropriate force as remedial provisions. [Emphasis added.]

17 Parliament has sought to give increased prominence to the principle of restraint in the use of prison
as a sanction through the enactment of s. 718.2(d) and (e). Section 718.2(d) provides that "an offender
should not be deprived of liberty, if less restrictive sanctions may be appropriate in the circumstances",
while s. 718.2(e) provides that "all available sanctions other than imprisonment that are reasonable in the
circumstances should be considered for all offenders, with particular attention to the circumstances of
aboriginal offenders". Further evidence of Parliament's desire to lower the rate of incarceration comes
from other provisions of Bill C-41: s. 718(c) qualifies the sentencing objective of separating offenders
from society with the words "where necessary", thereby indicating that caution be exercised in
sentencing offenders to prison; s. 734(2) imposes a duty on judges to undertake a means inquiry before
imposing a fine, so as to decrease the number of offenders who are incarcerated for defaulting on
payment of their fines; and of course, s. 742.1, which introduces the conditional sentence. In Gladue, at
para. 40, the Court held that "[t]he creation of the conditional sentence suggests, on its face, a desire to
lessen the use of incarceration”.

(2)  Expanding the Use of Restorative Justice Principles in Sentencing

18  Restorative justice is concerned with the restoration of the parties that are affected by the
commission of an offence. Crime generally affects at least three parties: the victim, the community, and
the offender. A restorative justice approach seeks to remedy the adverse effects of crime in a manner
that addresses the needs of all parties involved. This is accomplished, in part, through the rehabilitation
of the offender, reparations to the victim and to the community, and the promotion of a sense of
responsibility in the offender and acknowledgment of the harm done to victims and to the community.

19 Canadian sentencing jurisprudence has traditionally focussed on the aims of denunciation,
deterrence, separation, and rehabilitation, with rehabilitation a relative late-comer to the sentencing
analysis: see Gladue, at para. 42. With the introduction of Bill C-41, however, Parliament has placed
new emphasis upon the goals of restorative justice. Section 718 sets out the fundamental purpose of
sentencing, as well as the various sentencing objectives that should be vindicated when sanctions are
imposed. In Gladue, supra, Cory and lacobucci JJ. stated (at para. 43):

Clearly, s. 718 is, in part, a restatement of the basic sentencing aims, which are listed
in paras. (a) through (d). What are new, though, are paras. (¢) and (f), which along
with para. (d) focus upon the restorative goals of repairing the harms suffered by
individual victims and by the community as a whole, promoting a sense of
responsibility and an acknowledgment of the harm caused on the part of the offender,
and attempting to rehabilitate or heal the offender. The concept of restorative justice
which underpins paras. (d), (¢), and (f) is briefly discussed below, but as a general
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matter restorative justice involves some form of restitution and reintegration into the
community. The need for offenders to take responsibility for their actions is central to
the sentencing process... . Restorative sentencing goals do not usually correlate with
the use of prison as a sanction. In our view, Parliament's choice to include (e) and (f)
alongside the traditional sentencing goals must be understood as evidencing an
intention to expand the parameters of the sentencing analysis for all offenders.
[Emphasis added; citation omitted.]

20 Parliament has mandated that expanded use be made of restorative principles in sentencing as a
result of the general failure of incarceration to rehabilitate offenders and reintegrate them into society.
By placing a new emphasis on restorative principles, Parliament expects both to reduce the rate of
incarceration and improve the effectiveness of sentencing. During the second reading of Bill C-41 on
September 20, 1994 (House of Commons Debates, vol. [V, 1st Sess., 35th Parl., at p. 5873), Minister of
Justice Allan Rock made the following statements:

A general principle that runs throughout Bill C-41 is that jails should be reserved for
those who should be there. Alternatives should be put in place for those who commits
offences but who do not need or merit incarceration.

Jails and prisons will be there for those who need them, for those who should
be punished in that way or separated from society... . [ TThis bill creates an
environment which encourages community sanctions and the rehabilitation of
offenders together with reparation to victims and promoting in criminals a sense of
accountability for what they have done.

It is not simply by being more harsh that we will achieve more effective
criminal justice. We must use our scarce resources wisely.

B. The Nature of the Conditional Sentence

21 The conditional sentence was specifically enacted as a new sanction designed to achieve both of
Parliament's objectives. The conditional sentence is a meaningful alternative to incarceration for less
serious and non-dangerous offenders. The offenders who meet the criteria of s. 742.1 will serve a
sentence under strict surveillance in the community instead of going to prison. These offenders' liberty
will be constrained by conditions to be attached to the sentence, as set out in s. 742.3 of the Code. In
case of breach of conditions, the offender will be brought back before a judge, pursuant to s. 742.6. If an
offender cannot provide a reasonable excuse for breaching the conditions of his or her sentence, the
judge may order him or her to serve the remainder of the sentence in jail, as it was intended by
Parliament that there be a real threat of incarceration to increase compliance with the conditions of the
sentence.

22 The conditional sentence incorporates some elements of non-custodial measures and some others
of incarceration. Because it is served in the community, it will generally be more effective than
incarceration at achieving the restorative objectives of rehabilitation, reparations to the victim and
community, and the promotion of a sense of responsibility in the offender. However, it is also a punitive
sanction capable of achieving the objectives of denunciation and deterrence. It is this punitive aspect that
distinguishes the conditional sentence from probation, and it is to this issue that [ now turn.

(1) Comparing Conditional Sentences with Probation
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23 There has been some confusion among members of the judiciary and the public alike about the
difference between a conditional sentence and a suspended sentence with probation. This confusion is
understandable, as the statutory provisions regarding conditions to be attached to conditional sentences
(s. 742.3) and probation orders (s. 732.1) are very similar. Notwithstanding these similarities, there is an
important distinction between the two. While a suspended sentence with probation is primarily a
rehabilitative sentencing tool, the evidence suggests that Parliament intended a conditional sentence to
address both punitive and rehabilitative objectives.

(a) A Comparative Reading of the Provisions

24 A comparative reading of the provisions governing conditional sentences and probation orders
reveals three differences. First, a probation order includes only three compulsory conditions -- to keep
the peace and be of good behaviour, appear before the court when required, and notify the court or
probation officer of any change in employment or address -- whereas there are five such conditions in
the case of a conditional sentence. The two additional compulsory conditions of a conditional sentence --
to report to a supervisor and remain within the jurisdiction unless permission is granted to leave -- are
listed as optional conditions under a probation order.

25  The second difference concerns the power of the judge to order the offender to undergo treatment.
Under a conditional sentence, the sentencing judge can order the offender to attend a treatment program,
regardless of whether the offender consents. Under a probation order, the judge can only impose a
treatment order with the consent of the offender (with the exception of drug or alcohol addiction
programs since the 1999 amendment to s. 732.1 (S.C. 1999, c. 32, s. 6)). In practice, however, this
difference is not very significant, since it is unlikely that an offender faced with the choice between
imprisonment and a suspended sentence with treatment as a condition of probation would refuse to
consent to treatment.

26  The third difference is in the wording of the residual clauses of the provisions governing the
imposition of optional conditions. In the case of a conditional sentence, s. 742.3(2)(f) provides that the
court may order that the offender comply with such other reasonable conditions as the court considers
desirable "for securing the good conduct of the offender and for preventing a repetition by the offender
of the same offence or the commission of other offences”. By contrast, s. 732.1(3)(h) provides that the
court may impose such other reasonable conditions of probation "for protecting society and for
facilitating the offender's successful reintegration into the community".

27 On their face, these three differences do not suggest that a conditional sentence is more punitive
than a suspended sentence with probation. Moreover, the penalty for breach of probation is potentially
more severe than that for breach of a conditional sentence. Pursuant to s. 733.1(1), breach of probation
constitutes a new offence, punishable by up to two years imprisonment, while a breach of condition does
not constitute a new offence per se. The maximum penalties are also different. In the case of a breach of
probation, the offender is subject to the revocation of the probation order and can be sentenced for the
original offence (in cases where a suspended sentence was rendered): see s. 732.2(5). By contrast, in the
case of breaches of conditional sentences, the maximum punishment available is incarceration for the
time remaining of the original sentence (s. 742.6(9)). Presumably, if a conditional sentence is more
onerous than probation, the consequences of breaching a condition should be more onerous as well.

(b)  Conditional Sentences Must Be More Punitive Than Probation
28  Despite the similarities between the provisions and the fact that the penalty for breach of probation

is potentially more severe than for breach of a conditional sentence, there are strong indications that
Parliament intended the conditional sentence to be more punitive than probation. It is a well accepted
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principle of statutory interpretation that no legislative provision should be interpreted so as to render it
mere surplusage. It would be absurd if Parliament intended conditional sentences to amount merely to
probation under a different name. While this argument is clearly not dispositive, it suggests that
Parliament intended there to be a meaningful distinction between the two sanctions. I will now consider
more specific arguments in support of this position.

29  The conditional sentence is defined in the Code as a sentence of imprisonment. The heading of's.
742 reads "Conditional Sentence of Imprisonment". Furthermore, s. 742.1(a) requires the court to
impose a sentence of imprisonment of less than two years before considering whether the sentence can
be served in the community subject to the appropriate conditions. Parliament intended imprisonment, in
the form of incarceration, to be more punitive than probation, as it is far more restrictive of the
offender's liberty. Since a conditional sentence is, at least notionally, a sentence of imprisonment, it
follows that it too should be interpreted as more punitive than probation.

30  On arelated note, with the enactment of s. 742.1, Parliament has mandated that certain non-
dangerous offenders who would otherwise have gone to jail for up to two years now serve their
sentences in the community. If a conditional sentence is not distinguished from probation, then these
offenders will receive what are effectively considerably less onerous probation orders instead of jail
terms. Such lenient sentences would not provide sufficient denunciation and deterrence, nor would they
be accepted by the public. Section 718 provides that the fundamental purpose of sentencing is "to
contribute ... to respect for the law and the maintenance of a just, peaceful and safe society”. Inadequate
sanctions undermine respect for the law. Accordingly, it is important to distinguish a conditional
sentence from probation by way of the use of punitive conditions.

31 Earlier I drew attention to a subtle difference between the residual clauses in the provisions
governing the imposition of optional conditions of probation orders and conditional sentences. While the
difference between the two residual clauses is subtle, it is also significant. In order to appreciate this
difference, it is necessary to consider the case law and practice that has developed with respect to
probation.

32 Probation has traditionally been viewed as a rehabilitative sentencing tool. Recently, the
rehabilitative nature of the probation order was explained by the Saskatchewan Court of Appeal in R. v.
Taylor (1997), 122 C.C.C. (3d) 376. Bayda C.J.S. wrote, at p. 394:

Apart from the wording of the provision, the innate character of a probation
order is such that it seeks to influence the future behaviour of the offender. More
specifically, it seeks to secure "the good conduct" of the offender and to deter him
from committing other offences. It does not particularly seek to reflect the seriousness
of the offence or the offender's degree of culpability. Nor does it particularly seek to
Aill the need for denunciation of the offence or the general deterrence of others to
commit the same or other offences. Depending upon the specific conditions of the
order there may well be a punitive aspect to a probation order but punishment is not
the dominant or an inherent purpose. It is perhaps not even a secondary purpose but is
more in the nature of a consequence of an offender's compliance with one or more of
the specific conditions with which he or she may find it hard to comply. [Emphasis
added.]

33 Many appellate courts have struck out conditions of probation that were imposed to punish rather
than rehabilitate the offender: see R. v. Ziatas (1973), 13 C.C.C. (2d) 287 (Ont. C.A.), at p. 288; R. v.
Caja (1977), 36 C.C.C. (2d) 401 (Ont. C.A.), at pp. 402-3; R. v. Lavender (1981), 59 C.C.C. (2d) 551
(B.C.C.A)), at pp. 552-53, and R. v. L. (1986), 50 C.R. (3d) 398 (Alta. C.A.), at pp. 399-400. The
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impugned terms of probation in these cases were imposed pursuant to a residual clause in force at the
time whose wording was virtually identical to that presently used in s. 742.3(2)(f).

34  Despite the virtual identity in the wording of s. 742.3(2)(f) and the old residual clause applicable to
probation orders, it would be a mistake to conclude that punitive conditions cannot now be imposed
under s. 742 3(2)(f). Parliament amended the residual clause for probation, s. 732.1(3)(h), to read "for
protecting society and for facilitating the offender's successful reintegration into the

community" (emphasis added). It did so to make clear the rehabilitative purpose of probation and to
distinguish s. 742.3(2)(f) from s. 732.1(3)(h). The wording used in s. 742.3(2)(f) does not focus
principally on the rehabilitation and reintegration of the offender. If's. 742.3(2)(f) were interpreted as
precluding punitive conditions, it would frustrate Parliament's intention in distinguishing the two forms
of sentence. Parliament would not have distinguished them if it intended both clauses to serve the same
purpose.

35 Inlight of the foregoing, it is clear that Parliament intended a conditional sentence to be more
punitive than a suspended sentence with probation, notwithstanding the similarities between the two
sanctions in respect of their rehabilitative purposes. I agree wholeheartedly with Vancise J.A., who,
dissenting in R. v. McDonald (1997), 113 C.C.C. (3d) 418 (Sask. C.A.), stated, at p. 443, that
conditional sentences were designed to "permit the accused to avoid imprisonment but not to avoid
punishment".

36  Accordingly, conditional sentences should generally include punitive conditions that are restrictive
of the offender's liberty. Conditions such as house arrest or strict curfews should be the norm, not the
exception. As the Minister of Justice said during the second reading of Bill C-41 (House of Commons
Debates, supra, at p. 5873), "[t]his sanction is obviously aimed at offenders who would otherwise be in
jail but who could be in the community under tight controls" (emphasis added).

37 There must be a reason for failing to impose punitive conditions when a conditional sentence order
is made. Sentencing judges should always be mindful of the fact that conditional sentences are only to
be imposed on offenders who would otherwise have been sent to jail. If the judge is of the opinion that
punitive conditions are unnecessary, then probation, rather than a conditional sentence, is most likely the
appropriate disposition.

38  The punitive nature of the conditional sentence should also inform the treatment of breaches of
conditions. As I have already discussed, the maximum penalty for breach of probation is potentially
more severe than that for breach of a conditional sentence. In practice, however, breaches of conditional
sentences may be punished more severely than breaches of probation. Without commenting on the
constitutionality of these provisions, I note that breaches of conditional sentence need only be proved on
a balance of probabilities, pursuant to s. 742.6(9), whereas breaches of probation must be proved beyond
a reasonable doubt.

39  More importantly, where an offender breaches a condition without reasonable excuse, there should
be a presumption that the offender serve the remainder of his or her sentence in jail. This constant threat
of incarceration will help to ensure that the offender complies with the conditions imposed: see R. v.
Brady (1998), 121 C.C.C. (3d) 504 (Alta. C.A.); J. V. Roberts, "Conditional Sentencing: Sword of
Damocles or Pandora's Box?" (1997), 2 Can. Crim. L. Rev. 183. It also assists in distinguishing the
conditional sentence from probation by making the consequences of a breach of condition more severe.

(2)  Conditional Sentences and Incarceration

40  Although a conditional sentence is by statutory definition a sentence of imprisonment, this Court,
in R. v. Shropshire, [1995] 4 S.C.R. 227, at para. 21, recognized that there "is a very significant
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difference between being behind bars and functioning within society while on conditional release”. See
also Cunningham v. Canada, [1993] 2 S.C.R. 143, at p. 150, per McLachlin J. These comments are
equally applicable to the conditional sentence. Indeed, offenders serving a conditional sentence in the
community are only partially deprived of their freedom. Even if their liberty is restricted by the
conditions attached to their sentence, they are not confined to an institution and they can continue to
attend to their normal employment or educational endeavours. They are not deprived of their private life
to the same extent. Nor are they subject to a regimented schedule or an institutional diet.

41  This is not to say that the conditional sentence is a lenient punishment or that it does not provide
significant denunciation and deterrence, or that a conditional sentence can never be as harsh as
incarceration. As this Court stated in Gladue, supra, at para. 72:

... In our view a sentence focussed on restorative justice is not necessarily a "lighter"
punishment. Some proponents of restorative justice argue that when it is combined
with probationary conditions it may in some circumstances impose a greater burden
on the offender than a custodial sentence.

A conditional sentence may be as onerous as, or perhaps even more onerous than, a jail term,

particularly in circumstances where the offender is forced to take responsibility for his or her actions and
make reparations to both the victim and the community, all the while living in the community under
tight controls.

42 Moreover, the conditional sentence is not subject to reduction through parole. This would seem to
follow from s. 112(1) of the Corrections and Conditional Release Act, S.C. 1992, ¢. 20, which gives the
provincial parole board jurisdiction in respect of the parole of offenders "serving sentences of
imprisonment in provincial correctional facilities" (R. v. Wismayer (1997), 115 C.C.C. (3d) 18 (Ont.
C.A), atp. 33).

43 I would add that the fact that a conditional sentence cannot be reduced through parole does not in
itself lead to the conclusion that as a general matter a conditional sentence is as onerous as or even more
onerous than a jail term of equivalent duration. There is no parole simply because the offender is never
actually incarcerated and he or she does not need to be reintegrated into society. But even when an
offender is released from custody on parole, the original sentence continues in force. As I stated in M.
(C.A.), supra, at para. 62:

In short, the history, structure and existing practice of the conditional release
system collectively indicate that a grant of parole represents a change in the
conditions under which a judicial sentence must be served, rather than a reduction of
the judicial sentence itself... . But even though the conditions of incarceration are
subject to change through a grant of parole to the offender's benefit, the offender's
sentence continues in full effect. The offender remains under the strict control of the
parole system, and the offender's liberty remains significantly curtailed for the full
duration of the offender's numerical or life sentence. [Emphasis in original. ]

The parolee has to serve the final portion of his or her sentence under conditions similar to those that can
be imposed under a conditional sentence, perhaps even under stricter conditions, as the parolee can be
assigned to a "community-based residential facility": see s. 133 of the Corrections and Conditional
Release Act and s. 161 of the Corrections and Conditional Release Regulations, SOR92-620.

44 In light of these observations, a conditional sentence, even with stringent conditions, will usually

be a more lenient sentence than a jail term of equivalent duration: see also Gagnon v. La Reine, [1998]
R.J.Q. 2636 (C.A.), at p. 2645; Brady, supra, at paras. 36 and 48 to 50. The fact that incarceration is a
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threatened punishment for those who breach their conditions provides further support for this
conclusion. In order for incarceration to serve as a punishment for breach of a conditional sentence,
logically it must be more onerous than a conditional sentence.

C.  Application of Section 742.1 of the Criminal Code

45  For convenience, I will reproduce here s. 742.1:

742.1 Where a person is convicted of an offence, except an offence that is
punishable by a minimum term of imprisonment, and the court

(a) imposes a sentence of imprisonment of less than two years, and

(b) is satisfied that serving the sentence in the community would not endanger the
safety of the community and would be consistent with the fundamental purpose
and principles of sentencing set out in sections 718 to 718.2,

the court may, for the purpose of supervising the offender's behaviour in the
community, order that the offender serve the sentence in the community, subject to
the offender's complying with the conditions of a conditional sentence order made
under section 742.3.

46 This provision lists four criteria that a court must consider before deciding to impose a conditional
sentence:

(1)  the offender must be convicted of an offence that is not punishable by a minimum
term of imprisonment;

(2)  the court must impose a term of imprisonment of less than two years;

(3)  the safety of the community would not be endangered by the offender serving the
sentence in the community; and

(4)  aconditional sentence would be consistent with the fundamental purpose and
principles of sentencing set out in ss. 718 to 718.2.

47 Inmy view, the first three criteria are prerequisites to any conditional sentence. These prerequisites
answer the question of whether or not a conditional sentence is possible in the circumstances. Once they
are met, the next question is whether a conditional sentence is appropriate. This decision turns upon a
consideration of the fundamental purpose and principles of sentencing set out in ss. 718 to 718.2. I will
discuss each of these elements in turn.

(1) The Offender Must be Convicted of an Offence That Is Not Punishable by a
Minimum Term of Imprisonment

48  This prerequisite is straightforward. The offence for which the offender was convicted must not be
punishable by a minimum term of imprisonment. Offences with a minimum term of imprisonment are
the only statutory exclusions from the conditional sentencing regime.

(2)  The Court Must Impose a Term of Imprisonment of Less than Two Years

49  Parliament intended that a conditional sentence be considered only for those offenders who would
have otherwise received a sentence of imprisonment of less than two years. There is some controversy

as to whether this means that the judge must actually impose a term of imprisonment of a fixed duration
before considering the possibility of a conditional sentence. Far from addressing purely methodological
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concerns, this question carries implications as to the role of ss. 718 to 718.2 in the determination of the
appropriate sentence, the duration of the sentence, its venue and other modalities.

50 A literal reading of s. 742.1(a) suggests that the decision to impose a conditional sentence should
be made in two distinct stages. In the first stage, the judge would have to decide the appropriate sentence
according to the general purposes and principles of sentencing (now set out in ss. 718 to 718.2). Having
found that a term of imprisonment of less than two years is warranted, the judge would then, in a second
stage, decide whether this same term should be served in the community pursuant to s. 742.1. At first
sight, since Parliament said: "and the court (a) imposes a sentence of imprisonment of less than two
years", it seems that the sentencing judge must first impose a term of imprisonment of a fixed duration
before contemplating the possibility that this term be served in the community.

51 This two-step approach was endorsed by the Manitoba Court of Appeal in the present appeal.
However, this literal reading of s. 742.1 and the two-step approach it implies introduce a rigidity which
is both unworkable and undesirable in practice.

(a)  Duration and Venue Cannot Be Separated

52 This two-step process does not correspond to the reality of sentencing. In practice, the
determination of a term of imprisonment is necessarily intertwined with the decision of where the
offender will serve the sentence. A judge does not impose a fixed sentence of ""x months" in the abstract,
without having in mind where that sentence will be served (see Brady, supra, at para. 86; R. v. Pierce
(1997), 114 C.C.C. (3d) 23 (Ont. C.A.), at p. 39; R. v. Ursel (1997), 96 B.C.A.C. 241, at p. 284 (per
Ryan J.A.) and pp. 291-92 (per Rowles J.A.)). Furthermore, when a conditional sentence is chosen, its
duration will depend on the type of conditions imposed. Therefore, the duration of the sentence should
not be determined separately from the determination of its venue.

(b)  "Penalogical Paradox"

53  There is a contradiction embedded in this rigid two-step process. After having applied ss. 718 to
718.2 in the first stage to conclude that the appropriate sentence is a term of imprisonment of a fixed
duration (in all cases less than two years), the judge would then have to decide if serving the same
sentence in the community is still consistent with the fundamental purpose and principles of sentencing
set out in ss. 718 to 718.2, as required by s. 742.1(b). It is unrealistic to believe that a judge would
consider the objectives and principles twice or make a clear distinction in his or her mind between the
application of ss. 718 to 718.2 in the first stage and in the second stage. Even if this could be done, it
could lead to a "penalogical paradox", as described by J. Gemmell in, "The New Conditional Sentencing
Regime" (1997), 39 Crim. L.Q. 334, at p. 337:

... the judge must first determine that imprisonment is the only reasonable sanction in
the circumstances then decide whether the offender should nevertheless serve that
sentence in the community. The decision to impose a conditional sentence is almost a
kind of reductio ad absurdum of the original decision that called for imprisonment.
[Footnote omitted. ]

54  This second step of the analytical process would effectively compromise the principles of
sentencing that led to the imposition of a sentence of imprisonment in the first place. For instance, the
principle of proportionality, set out in's. 718.1 as the fundamental principle of sentencing, directs that all
sentences must be proportional to the gravity of the offence and the degree of responsibility of the
offender. When a judge -- in the first stage decides that a term of imprisonment of "x months" is
appropriate, it means that this sentence is proportional. If the sentencing judge decides -- in the second
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stage -- that the same term can be served in the community, it is possible that the sentence is no longer
proportional to the gravity of the offence and the responsibility of the offender, since a conditional
sentence will generally be more lenient than a jail term of equivalent duration. Thus, such a two-step
approach introduces a rigidity in the sentencing process that could lead to an unfit sentence.

(¢) A Purposive Interpretation of Section 742.1(a)

55 These problems can be addressed by a purposive interpretation of s. 742.1(a). For the reasons
discussed above, the requirement that the court "imposes a sentence of imprisonment of less than two
years" could not have been intended to impose on judges a rigid two-step process. Rather, it was
included to identify the type of offenders who could be entitled to a conditional sentence. At one end of
the range, Parliament denied the possibility of a conditional sentence for offenders who should receive a
penitentiary term. At the other end, Parliament intended to ensure that offenders who were entitled to a
more lenient community measure -- such as a suspended sentence with probation -- did not receive a
conditional sentence, a harsher sanction in this legislative scheme.

56  Section 742.1(a), when read in conjunction with ss. 718.2(d) and 718.2(¢), cautions sentencing
judges against "widening the net" of the conditional sentencing regime by imposing conditional
sentences on offenders who would otherwise have received a non-custodial disposition (Gagnon, supra,
at p. 2645; McDonald, supra, at pp. 437-39). As Rosenberg J.A. puts it in Wismayer, supra, at p. 42:

Parliament's goal of reducing the prison population of non-violent offenders
and increased use of community sanctions will be frustrated if the courts refuse to use
the conditional sentence order for offences that normally attract a jail sentence and
resort to the conditional sentence only for offences that previously would have
attracted non-custodial dispositions.

Erroneously imposing conditional sentences could undermine Parliament's objective of reducing
incarceration for less serious offenders.

57 These concerns are illustrated by the English experience with a similar sentence called a
"suspended sentence". As Parker L.C.J. explained, writing for the Court of Appeal (Criminal Division)
in R. v. O'Keefe (1968), 53 Cr. App. R. 91, at pp. 94-95:

This Court would like to say as emphatically as they can that suspended
sentences should not be given when, but for the power to give a suspended sentence,
a probation order was the proper order to make. After all, a suspended sentence is a
sentence of imprisonment... .

Therefore, it seems to the Court that before one gets to a suspended sentence at
all, a court must go through the process of eliminating other possible courses such as
absolute discharge, conditional discharge, probation order, fine, and then say to itself:
this is a case for imprisonment, and the final question, it being a case for
imprisonment: is immediate imprisonment required, or can | give a suspended
sentence?

58 A similar approach should be used by Canadian courts. Hence, a purposive interpretation of s.
742.1(a) does not dictate a rigid two-step approach in which the judge would first have to impose a term
of imprisonment of a fixed duration and then decide if that fixed term of imprisonment can be served in
the community. In my view, the requirement that the court must impose a sentence of imprisonment of
less than two years can be fulfilled by a preliminary determination of the appropriate range of available
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sentences. Thus, the approach [ suggest still requires the judge to proceed in two stages. However, the
judge need not impose a term of imprisonment of a fixed duration at the first stage of the analysis.
Rather, at this stage, the judge simply has to exclude two possibilities: (a) probationary measures; and
(b) a penitentiary term. If either of these sentences is appropriate, then a conditional sentence should not
be imposed.

59  In making this preliminary determination, the judge need only consider the fundamental purpose
and principles of sentencing set out in ss. 718 to 718.2 to the extent necessary to narrow the range of
sentence for the offender. The submissions of the parties, although not binding, may prove helpful in
this regard. For example, both parties may agree that the appropriate range of sentence is a term of
imprisonment of less than two years.

60  Once that preliminary determination is made, and assuming the other statutory prerequisites are
met, the judge should then proceed to the second stage of the analysis: determining whether a
conditional sentence would be consistent with the fundamental purpose and principles of sentencing set
out in ss. 718 to 718.2. Unlike the first stage, the principles of sentencing are now considered
comprehensively. Further, it is at the second stage that the duration and venue of the sentence should be
determined, and, if a conditional sentence, the conditions to be imposed.

61 This purposive interpretation of s. 742.1(a) avoids the pitfalls of the literal interpretation discussed
above, while at all times taking into account the principles and objectives of sentencing. As I stressed in
M. (C.A.), supra, at para. 82.

In the final analysis, the overarching duty of a sentencing judge is to draw upon all
the legitimate principles of sentencing to determine a "just and appropriate” sentence
which reflects the gravity of the offence committed and the moral blameworthiness of
the offender.

(3)  The Safety of the Community Would Not Be Endangered by the Offender
Serving the Sentence in the Community

62  This criterion, set out in s. 742.1(b), has generated wide discussion in courts and among authors. |
intend to discuss the following issues:

(a) Is safety of the community a prerequisite to any conditional sentence?

(b)  Does "safety of the community" refer only to the threat posed by the specific
offender?

(c) How should courts evaluate danger to the community?

(d) Isrisk of economic prejudice to be considered in assessing danger to the community?

(a) A Prerequisite to Any Conditional Sentence

63  As a prerequisite to any conditional sentence, the sentencing judge must be satisfied that having
the offender serve the sentence in the community would not endanger its safety: see Brady, supra, at
para. 58; R. v. Maheu, [1997] R.J.Q. 410, 116 C.C.C. (3d) 361 (C.A.), at p. 368 C.C.C.; Gagnon, supra,
at p. 2641; Pierce, supra, at p. 39; Ursel, supra, at pp. 284-86 (per Ryan J.A.). If the sentencing judge is
not satisfied that the safety of the community can be preserved, a conditional sentence must never be
imposed.

64  With respect, the Manitoba Court of Appeal in the case before us erred in concluding that safety of

the community was the primary consideration in the decision to impose a conditional sentence. As the
Alberta Court of Appeal in Brady, supra, at para. 58, stated:
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So to suggest that danger is the primary consideration is tendentious. It wrongly
implies that absence of danger trumps or has paramountcy over other sentencing
principles. Either the offender meets the no-danger threshold, or he does not. If he
does, this consideration is spent and the focus must then properly be on the other
sentencing principles and objectives.

65 Tagree. It is only once the judge is satisfied that the safety of the community would not be
endangered, in the sense explained in paras. 66 to 76 below, that he or she can examine whether a
conditional sentence "would be consistent with the fundamental purpose and principles of sentencing set
out in sections 718 to 718.2". In other words, rather than being an overarching consideration in the
process of determining whether a conditional sentence is appropriate, the criterion of safety of the
community should be viewed as a condition precedent to the assessment of whether a conditional
sentence would be a fit and proper sanction in the circumstances.

(b)  "Safety of the Community" Refers to the Threat Posed by the Specific
Offender

66  The issue here is whether "safety of the community" refers only to the threat posed by the specific
offender or whether it also extends to the broader risk of undermining respect for the law. The
proponents of the broader interpretation argue that, in certain cases where a conditional sentence could
be imposed, it would be perceived that wrongdoers are receiving lenient sentences, thereby
insufficiently deterring those who may be inclined to engage in similar acts of wrongdoing, and, in turn,
endangering the safety of the community.

67 Leaving aside the fact that a properly crafted conditional sentence can also achieve the objectives
of general deterrence and denunciation, I think the debate has been rendered largely academic in light of
an amendment to s, 742.1(b) (S.C. 1997, ¢. 18, s. 107.1) which clarified that courts must take into
consideration the fundamental purpose and principles of sentencing set out in ss. 718 to 718.2 in
deciding whether to impose a conditional sentence. This ensures that objectives such as denunciation
and deterrence will be dealt with in the decision to impose a conditional sentence. Since these factors
will be taken into account later in the analysis, there is no need to include them in the consideration of
the safety of the community.

68 In my view, the focus of the analysis at this point should clearly be on the risk posed by the
individual offender while serving his sentence in the community. I would note that a majority of
appellate courts have adopted an interpretation of the criterion referring only to the threat posed by the
specific offender: see Gagnon, supra, at pp. 2640-41 (per Fish J.A.); R. v. Parker (1997), 116 C.C.C.
(3d) 236 (N.S.C.A.), at pp. 247-48; Ursel, supra, at p. 260; R. v. Horvath, [1997] 8 W.W.R. 357 (Sask.
C.A.), at p. 374; Brady, supra, at paras. 60-61; Wismayer, supra, at p. 44.

(¢)  How Should Courts Evaluate Danger to the Community?

69 In my opinion, to assess the danger to the community posed by the offender while serving his or
her sentence in the community, two factors must be taken into account: (1) the risk of the offender re-
offending; and (2) the gravity of the damage that could ensue in the event of re-offence. If the judge
finds that there is a real risk of re-offence, incarceration should be imposed. Of course, there is always
some risk that an offender may re-offend. If the judge thinks this risk is minimal, the gravity of the
damage that could follow were the offender to re-offend should also be taken into consideration. In
certain cases, the minimal risk of re-offending will be offset by the possibility of a great prejudice,
thereby precluding a conditional sentence.
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(1)  Risk of Re-offence

70 A variety of factors will be relevant in assessing the risk of re-offence. In Brady, supra, at paras.
117-27, Fraser C.J.A. suggested that consideration be given to whether the offender has previously
complied with court orders and, more generally, to whether the offender has a criminal record that
suggests that the offender will not abide by the conditional sentence. Rousseau-Houle J.A. in Maheu,
supra, at p. 374 C.C.C. enumerated additional factors which may be of relevance:

[TRANSLATION] ... 1) the nature of the offence, 2) the relevant circumstances of
the offence, which can put in issue prior and subsequent incidents, 3) the degree of
participation of the accused, 4) the relationship of the accused with the victim, 5) the
profile of the accused, that is, his [or her] occupation, lifestyle, criminal record,
family situation, mental state, 6) his [or her] conduct following the commission of the
offence, 7) the danger which the interim release of the accused represents for the
community, notably that part of the community affected by the matter.

71  This list is instructive, but should not be considered exhaustive. The risk that a particular offender
poses to the community must be assessed in each case, on its own facts. Moreover, the factors outlined
above should not be applied mechanically. As Fraser C.J.A. held in Brady, supra, at para. 124:

Forgetting a court date once ten years ago does not automatically bar an offender
from any future conditional sentence. Nor does turning up for his trial guarantee an
offender a conditional sentence. The sentencing judge must of course look at all
aspects of these previous disobediences of courts. That includes frequency, age,
maturity, recency, seriousness of disobedience and surrounding circumstances.

72 The risk of re-offence should also be assessed in light of the conditions attached to the sentence.
Where an offender might pose some risk of endangering the safety of the community, it is possible that
this risk be reduced to a minimal one by the imposition of appropriate conditions to the sentence: see
Wismayer, supra, at p. 32; Brady, supra, at para. 62; Maheu, supra, at p. 374 C.C.C. Indeed, this is
contemplated by s. 742.3(2)(f), which allows the court to include as optional conditions "such other
reasonable conditions as the court considers desirable ... for securing the good conduct of the offender
and for preventing a repetition by the offender of the same offence or the commission of other offences".
For example, a judge may wish to impose a conditional sentence with a treatment order on an offender
with a drug addiction, notwithstanding the fact that the offender has a lengthy criminal record linked to
this addiction, provided the judge is confident that there is a good chance of rehabilitation and that the
level of supervision will be sufficient to ensure that the offender complies with the sentence.

73 This last point concerning the level of supervision in the community must be underscored. As the
Alberta Court of Appeal stressed in Brady, supra, at para. 135:

A conditional sentence drafted in the abstract without knowledge of what actual
supervision and institutions and programs are available and suitable for this offender
is often worse than tokenism: it is a sham.

Hence, the judge must know or be made aware of the supervision available in the community by the

supervision officer or by counsel. If the level of supervision available in the community is not sufficient
to ensure safety of the community, the judge should impose a sentence of incarceration.

(i)  Gravity of the Damage in the Event of Re-offence
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74 Once the judge finds that the risk of recidivism is minimal, the second factor to consider is the
gravity of the potential damage in case of re-offence. Particularly in the case of violent offenders, a
small risk of very harmful future crime may well warrant a conclusion that the prerequisite is not met;
see Brady, supra, at para. 63.

(d)  Risk of Economic Harm Can Be Taken Into Consideration

75 The meaning of the phrase "would not endanger the safety of the community" should not be
restricted to a consideration of the danger to physical or psychological safety of persons. In my view,
this part of s. 742.1(b) cannot be given this narrow meaning. As Finch J.A. stated in Ursel, supra, at p.
264 (dissenting in part but endorsed by the majority on this issue, at p. 287):

1 would not give to this phrase the restricted meaning for which the defence
contends. Members of our community have a reasonable expectation of safety not
only in respect of their persons, but in respect as well of their property and financial
resources. When homes are broken into, motor-vehicles are stolen, employers are
defrauded of monies, or financial papers are forged, the safety of the community is, in
my view endangered. We go to considerable lengths to protect and secure ourselves
against the losses that may result from these sorts of crimes, and 1 think most ordinary
citizens would regard themselves as threatened or endangered where their property or
{inancial resources are exposed to the risk of loss.

76 I agree with this reasoning. The phrase "would not endanger the safety of the community"” should
be construed broadly, and include the risk of any criminal activity. Such a broad interpretation
encompasses the risk of economic harm.

(4)  Consistent with the Fundamental Purpose and Principles of Sentencing Set Out
in Sections 718 to 718.2

77  Once the sentencing judge has found the offender guilty of an offence for which there is no
minimum term of imprisonment, has rejected both a probationary sentence and a penitentiary term as
inappropriate, and is satisfied that the offender would not endanger the community, the judge must then
consider whether a conditional sentence would be consistent with the fundamental purpose and
principles of sentencing set out in ss. 718 to 718.2.

78 A consideration of the principles set out in ss. 718 to 718.2 will determine whether the offender
should serve his or her sentence in the community or in jail. The sentencing principles also inform the
determination of the duration of these sentences and, if a conditional sentence, the nature of the
conditions to be imposed.

(a)  Offences Presumptively Excluded from the Conditional Sentencing Regime?

79  Section 742.1 does not exclude any offences from the conditional sentencing regime except those
with a minimum term of imprisonment. Parliament could have easily excluded specific offences in
addition to those with a mandatory minimum term of imprisonment but chose not to. As Rosenberg J.A.
held in Wismayer, supra, at p. 31:

Parliament clearly envisaged that a conditional sentence would be available even in

cases of crimes of violence that are not punishable by a minimum term of
imprisonment. Thus, s. 742.2 requires the court, before imposing a conditional
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sentence, to consider whether a firearms prohibition under s. 100 of the Criminal
Code is applicable. Such orders may only be imposed for indictable offences having a
maximum sentence of ten years or more "in the commission of which violence
against a person is used, threatened, or attempted" (s. 100(1)) and for certain weapons
and drug offences (s. 100(2)).

Thus, a conditional sentence is available in principle for all offences in which the statutory prerequisites
are satisfied.

80  Several parties in the appeals before us argued that the fundamental purpose and principles of
sentencing support a presumption against conditional sentences for certain offences. The Attorney
General of Canada and the Attorney General for Ontario submitted that a conditional sentence would
rarely be appropriate for offences such as: sexual offences against children; aggravated sexual assault;
manslaughter; serious fraud or theft; serious morality offences; impaired or dangerous driving causing
death or bodily harm; and trafficking or possession of certain narcotics. They submitted that this
followed from the principle of proportionality as well as from a consideration of the objectives of
denunciation and deterrence. A number of appellate court decisions support this position.

81 In my view, while the gravity of such offences is clearly relevant to determining whether a
conditional sentence is appropriate in the circumstances, it would be both unwise and unnecessary to
establish judicially created presumptions that conditional sentences are inappropriate for specific
offences. Offence-specific presumptions introduce unwarranted rigidity in the determination of whether
a conditional sentence is a just and appropriate sanction. Such presumptions do not accord with the
principle of proportionality set out in s. 718.1 and the value of individualization in sentencing, nor are
they necessary to achieve the important objectives of uniformity and consistency in the use of
conditional sentences.

82  This Court has held on a number of occasions that sentencing is an individualized process, in
which the trial judge has considerable discretion in fashioning a fit sentence. The rationale behind this
approach stems from the principle of proportionality, the fundamental principle of sentencing, which
provides that a sentence must be proportional to the gravity of the offence and the degree of
responsibility of the offender. Proportionality requires an examination of the specific circumstances of
both the offender and the offence so that the "punishment fits the crime". As a by-product of such an
individualized approach, there will be inevitable variation in sentences imposed for particular crimes. In
M. (C.A.), supra, [ stated, at para. 92:

It has been repeatedly stressed that there is no such thing as a uniform sentence for a
particular crime... . Sentencing is an inherently individualized process, and the search
for a single appropriate sentence for a similar offender and a similar crime will
frequently be a fruitless exercise of academic abstraction. As well, sentences for a
particular offence should be expected to vary to some degree across various
communities and regions in this country, as the "just and appropriate” mix of
accepted sentencing goals will depend on the needs and current conditions of and in
the particular community where the crime occurred.

83 My difficulty with the suggestion that the proportionality principle presumptively excludes certain
offences from the conditional sentencing regime is that such an approach focuses inordinately on the
gravity of the offence and insufficiently on the moral blameworthiness of the offender. This
fundamentally misconstrues the nature of the principle. Proportionality requires that full consideration
be given to both factors. Ass. 718.1 provides:
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A sentence must be proportionate to the gravity of the offence and the degree of
responsibility of the offender. [Emphasis added. ]

84  Some appellate courts have held that once the statutory prerequisites are satisfied there ought to be
a presumption in favour of a conditional sentence. In the instant appeal, Helper J.A. found at p. 112 that:

Generally (though certainly not in all cases), it will be that, when a sentencing judge
has attributed the appropriate weight to each of the relevant principles in determining
that a fit sentence would be less than two years and has found that the offender would
not be a danger to the community, a decision to allow the offender to serve his
sentence in the community will be consistent with ss. 718 to 718.2.

85 Itis possible to interpret these comments as implying that once the judge has found that the
prerequisites to a conditional sentence are met, a conditional sentence would presumably be consistent
with the fundamental purpose and principles of sentencing. Assuming that Helper J.A. intended to
suggest that there ought to be a presumption in favour of a conditional sentence once the prerequisites
are met, [ respectfully disagree with her. For the same reasons that I rejected the use of presumptions
against conditional sentences, I also reject presumptions in favour of them. The particular circumstances
of the offender and the offence must be considered in each case.

(b) A Need for Starting Points?

86 Anindividualized sentencing regime will of necessity entail a certain degree of disparity in
sentencing. I recognize that it is important for appellate courts to minimize, to the greatest extent
possible, "the disparity of sentences imposed by sentencing judges for similar offenders and similar
offences committed throughout Canada": M. (C.A.), supra, at para. 92. Towards this end, this Court held
in R. v. McDonnell, [1997] 1 S.C.R. 948, that "starting point sentences" may be set out as guides to
lower courts in order to achieve greater uniformity and consistency. I am also acutely aware of the need
to provide guidance to lower courts regarding the use of the conditional sentence, as it is a new sanction
which has created a considerable amount of controversy and confusion in its short life.

87 That said, I do not find it necessary to resort to starting points in respect of specific offences to
provide guidance as to the proper use of conditional sentences. In my view, the risks posed by starting
points, in the form of offence-specific presumptions in favour of incarceration, outweigh their benefits.
Starting points are most useful in circumstances where there is the potential for a large disparity between
sentences imposed for a particular crime because the range of sentence set out in the Code is particularly
broad. In the case of conditional sentences, however, the statutory prerequisites of s. 742.1 considerably
narrow the range of cases in which a conditional sentence may be imposed. A conditional sentence may
only be imposed on non-dangerous offenders who would otherwise have received a jail sentence of less
than two years. Accordingly, the potential disparity .of sentence between those offenders who were
candidates for a conditional sentence and received a jail term, and those who received a conditional
sentence, is relatively small.

88 The minimal benefits of uniformity in these circumstances are exceeded by the costs of the
associated loss of individualization in sentencing. By creating offence-specific starting points, there is a
risk that these starting points will evolve into de facto minimum sentences of imprisonment. This would
thwart Parliament's intention of not excluding particular categories of offence from the conditional
sentencing regime. It could also result in the imposition of disproportionate sentences in some cases.

89  Given the narrow range of application for conditional sentences, I am of the opinion that a

consideration of the principles of sentencing themselves, without offence-specific presumptions, can
provide sufficient guidance as to whether a conditional sentence should be imposed. Some principles
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militate in favour of a conditional sentence, whereas others favour incarceration. It is the task of this
Court to articulate, in general terms, which principles favour each sanction. Although it cannot ensure
uniformity of result, the articulation of these principles can at least ensure uniformity in approach to the
imposition of conditional sentences. It is to this task that I now turn.

(c)  Principles Militating For and Against a Conditional Sentence

90  First, a consideration of ss. 718.2(d) and 718.2(e) leads me to the conclusion that serious
consideration should be given to the imposition of a conditional sentence in all cases where the first
three statutory prerequisites are satisfied. Sections 718.2(d) and 718.2(¢) codify the important principle
of restraint in sentencing and were specifically enacted, along with s. 742.1, to help reduce the rate of
incarceration in Canada. Accordingly, it would be an error in principle not to consider the possibility of
a conditional sentence seriously when the statutory prerequisites are met. Failure to advert to the
possibility of a conditional sentence in reasons for sentence where there are reasonable grounds for
finding that the first three statutory prerequisites have been met may well constitute reversible error.

91 I pause here to consider an interpretive difficulty posed by s. 718.2(e). By its terms, s. 718.2(¢)
requires judges to consider "all available sanctions other than imprisonment that are reasonable in the
circumstances” (emphasis added). A conditional sentence, however, is defined as a sentence of
imprisonment. As a sentence of imprisonment, it cannot be an alternative to imprisonment. It would
therefore appear as though s. 718.2(e) has no bearing on the sentencing judge's decision as to whether a
conditional sentence or a jail term should be imposed. Indeed, if interpreted in the technical sense
ascribed to imprisonment in Part XXIII of the Code, s. 718.2(e) would only be relevant to the judge's
preliminary determination as to whether a sentence of imprisonment, as opposed to a probationary
measure, should be imposed. Once the sentencing judge rejects a probationary sentence as inappropriate,
the legislative force of s. 718.2(e) is arguably spent.

92  This interpretation seems to fly in the face of Parliament's intention in enacting s. 718.2(e) -~
reducing the rate of incarceration. As this Court held in Gladue, supra, at para. 40:

The availability of the conditional sentence of imprisonment, in particular, alters the
sentencing landscape in a manner which gives an entirely new meaning to the
principle that imprisonment should be resorted to only where no other sentencing
option is reasonable in the circumstances. The creation of the conditional sentence
suggests, on its face, a desire to lessen the use of incarceration. The general principle
expressed in s. 718.2(e) must be construed and applied in this light. [Emphasis
added.]

Moreover, if this interpretation of s. 718.2(e) were adopted, it could lead to absurd results in relation to
aboriginal offenders. The particular circumstances of aboriginal offenders would only be relevant in
deciding whether to impose probationary sentences, and not in deciding whether a conditional sentence
should be preferred to incarceration. This would greatly diminish the remedial purpose animating
Parliament's enactment of this provision, which contemplates the greater use of conditional sentences
and other alternatives to incarceration in cases of aboriginal offenders.

93  The language used in the French version avoids this difficulty. The French version reads as
follows:

718.2 Le tribunal détermine la peine a infliger compte tenu également des
principes suivants:
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¢)  l'examen de toutes les sanctions substitutives applicables qui sont justifiées
dans les circonstances, plus particulierement en ce qui concerne les délinquants
autochtones. [Emphasis added. ]

94  The use of "sanctions substitutives" for "sanctions other than imprisonment” in the French version
of this provision means that s. 718.2(¢) plays a role not only in the decision as to whether imprisonment
or probationary measures should be imposed (preliminary step of the analysis), but also in the decision
as to whether to impose a conditional sentence of imprisonment since conditional sentences are clearly
"sanctions substitutives" to incarceration.

95  The French version and the English version of s. 718.2(e) are therefore in conflict. In conformity
with a long-standing principle of interpretation, to resolve the conflict between the two official versions,
we have to look for the meaning common to both: see for instance Kwiatkowsky v. Minister of
Employment and Immigration, [1982] 2 S.C.R. 856, at pp. 863-64; Gravel v. City of St-L.éonard, [1978]
1 S.C.R. 660, at p. 669; Pfizer Co. v. Deputy Minister of National Revenue for Customs and Excise,
[1977] 1 S.C.R. 456, at pp. 464-65; Tupper v. The Queen, [1967] S.C.R. 589, at p. 593; Goodyear Tire
and Rubber Co. of Canada v. T. Eaton Co., {1956] S.C.R. 610, at p. 614; P.-A. Cété, Interprétation des
lois (3rd ed. 1999), at pp. 412-15. Accordingly, the word "imprisonment" in s. 718.2(e) should be
interpreted as "incarceration” rather than in its technical sense of encompassing both incarceration and a
conditional sentence. Read in this light, s. 718.2(e) clearly exerts an influence on the sentencing judge's
determination as to whether to impose a conditional sentence as opposed to a jail term.

96 Both ss. 718.2(d) and 718.2(e) seek to vindicate the important objective of restraint in the use of
incarceration. However, neither seeks to do so at all costs. Section 718.2(d) provides that "an offender
should not be deprived of liberty, if less restrictive sanctions may be appropriate in the

circumstances” (emphasis added). Section 718.2(e) provides that "all available sanctions other than
imprisonment that are reasonable in the circumstances should be considered" (emphasis added). In my
view, a determination of when less restrictive sanctions are "appropriate” and alternatives to
incarceration "reasonable” in the circumstances requires a consideration of the other principles of
sentencing set out in ss. 718 to 718.2

97 Indetermining which principles favour of a conditional sentence and which favour incarceration, it
is necessary to consider again the nature and purpose of the conditional sentence. Through an
appreciation of Parliament's intention in enacting this new sanction and the mischief it seeks to redress,
trial judges will be better able to make appropriate use of this innovative tool.

98 The conditional sentence, as I have already noted, was introduced in the amendments to Part XXIII
of the Code. Two of the main objectives underlying the reform of Part XXIII were to reduce the use of
incarceration as a sanction and to give greater prominence to the principles of restorative justice in
sentencing -- the objectives of rehabilitation, reparation to the victim and the community, and the
promotion of a sense of responsibility in the offender.

99  The conditional sentence facilitates the achievement of both of Parliament's objectives. It affords
the sentencing judge the opportunity to craft a sentence with appropriate conditions that can lead to the
rehabilitation of the offender, reparations to the community, and the promotion of a sense of
responsibility in ways that jail cannot. However, it is also a punitive sanction. Indeed, it is the punitive
aspect of a conditional sentence that distinguishes it from probation. As discussed above, it was not
Parliament's intention that offenders who would otherwise have gone to jail for up to two years less a
day now be given probation or some equivalent thereof.

100  Thus, a conditional sentence can achieve both punitive and restorative objectives. To the extent
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that both punitive and restorative objectives can be achieved in a given case, a conditional sentence is
likely a better sanction than incarceration. Where the need for punishment is particularly pressing, and
there is little opportunity to achieve any restorative objectives, incarceration will likely be the more
attractive sanction. However, even where restorative objectives cannot be readily satisfied, a conditional
sentence will be preferable to incarceration in cases where a conditional sentence can achieve the
objectives of denunciation and deterrence as effectively as incarceration. This follows from the principle
of restraint in s. 718.2(d) and (¢), which militates in favour of alternatives to incarceration where
appropriate in the circumstances.

101 I turn now to the question of when a conditional sentence may be appropriate having regard to the
six sentencing objectives set out in's. 718.

(1)  Denunciation

102 Denunciation is the communication of society's condemnation of the offender's conduct. In M.
(C.A)), supra, at para. 81, I wrote:

In short, a sentence with a denunciatory element represents a symbolic, collective
statement that the offender's conduct should be punished for encroaching on our
society's basic code of values as enshrined within our substantive criminal law. As
Lord Justice Lawton stated in R. v. Sargeant (1974), 60 Cr. App. R. 74, at p. 77:
"society, through the courts, must show its abhorrence of particular types of crime,
and the only way in which the courts can show this is by the sentences they pass".

Incarceration will usually provide more denunciation than a conditional sentence, as a conditional
sentence is generally a more lenient sentence than a jail term of equivalent duration. That said, a
conditional sentence can still provide a significant amount of denunciation. This is particularly so when
onerous conditions are imposed and the duration of the conditional sentence is extended beyond the
duration of the jail sentence that would ordinarily have been imposed in the circumstances. I will discuss
each point in turn.

103 First, the conditions should have a punitive aspect. Indeed, the need for punitive conditions is the
reason why a probationary sentence was rejected and a sentence of imprisonment of less than two years
imposed. As stated above, conditions such as house arrest should be the norm, not the exception. This
means that the offender should be confined to his or her home except when working, attending school,
or fulfilling other conditions of his or her sentence, ¢.g. community service, meeting with the supervisor,
or participating in treatment programs. Of course, there will need to be exceptions for medical
emergencies, religious observance, and the like.

104  Second, although a literal reading of's. 742.1 suggests that a conditional sentence must be of
equivalent duration to the jail term that would otherwise have been imposed, I have explained earlier
why such a literal interpretation of s. 742.1 should be eschewed. Instead, the preferred approach is to
have the judge reject a probationary sentence and a penitentiary term as inappropriate in the
circumstances, and then consider whether a conditional sentence of less than two years would be
consistent with the fundamental purpose and principles of sentencing, provided the statutory
prerequisites are met. This approach does not require that there be any equivalence between the duration
of the conditional sentence and the jail term that would otherwise have been imposed. The sole
requirement is that the duration and conditions of a conditional sentence make for a just and appropriate
sentence: see Brady, supra, at para. 111; Ursel, supra, at pp. 284-86 and 291-92; Pierce, supra, at p. 39;
J. V. Roberts, "The Hunt for the Paper Tiger: Conditional Sentencing after Brady" (1999), 42 Crim. L.Q.
38, at pp. 47-52.
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105 The stigma of a conditional sentence with house arrest should not be underestimated. Living in
the community under strict conditions where fellow residents are well aware of the offender's criminal
misconduct can provide ample denunciation in many cases. In certain circumstances, the shame of
encountering members of the community may make it even more difficult for the offender to serve his
or her sentence in the community than in prison.

106 The amount of denunciation provided by a conditional sentence will be heavily dependent on the
circumstances of the offender, the nature of the conditions imposed, and the community in which the
sentence is to be served. As a general matter, the more serious the offence and the greater the need for
denunciation, the longer and more onerous the conditional sentence should be. However, there may be
certain circumstances in which the need for denunciation is so pressing that incarceration will be the
only suitable way in which to express society's condemnation of the offender's conduct.

(i)  Deterrence

107  Incarceration, which is ordinarily a harsher sanction, may provide more deterrence than a
conditional sentence. Judges should be wary, however, of placing too much weight on deterrence when
choosing between a conditional sentence and incarceration: see Wismayer, supra, at p. 36. The empirical
evidence suggests that the deterrent effect of incarceration is uncertain: see generally Sentencing
Reform: A Canadian Approach, supra, at pp. 136-37. Moreover, a conditional sentence can provide
significant deterrence if sufficiently punitive conditions are imposed and the public is made aware of the
severity of these sentences. There is also the possibility of deterrence through the use of community
service orders, including those in which the offender may be obliged to speak to members of the
community about the evils of the particular criminal conduct in which he or she engaged, assuming the
offender were amenable to such a condition. Nevertheless, there may be circumstances in which the
need for deterrence will warrant incarceration. This will depend in part on whether the offence is one in
which the effects of incarceration are likely to have a real deterrent effect, as well as on the
circumstances of the community in which the offences were committed.

(iii)  Separation

108  The objective of separation is not applicable in determining whether a conditional sentence would
be consistent with the fundamental purpose and principles of sentencing because it is a prerequisite ofa
conditional sentence that the offender not pose a danger to the community. Accordingly, it is not
necessary to completely separate the offender from society. To the extent that incarceration, which leads
to the complete separation of offenders, is warranted in circumstances where the statutory prerequisites
are met, it is as a result of the objectives of denunciation and deterrence, not the need for separation as
such.

(iv) Restorative Objectives

109  While incarceration may provide for more denunciation and deterrence than a conditional
sentence, a conditional sentence is generally better suited to achieving the restorative objectives of
rehabilitation, reparations, and promotion of a sense of responsibility in the offender. As this Court held
in Gladue, supra, at para. 43, "[r]estorative sentencing goals do not usually correlate with the use of
prison as a sanction". The importance of these goals is not to be underestimated, as they are primarily
responsible for lowering the rate of recidivism. Consequently, when the objectives of rehabilitation,
reparation, and promotion of a sense of responsibility may realistically be achieved in the case of a
particular offender, a conditional sentence will likely be the appropriate sanction, subject to the
denunciation and deterrence considerations outlined above.
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110 I will now consider examples of conditions that seck to vindicate these objectives. There are any
number of conditions a judge may impose in order to rehabilitate an offender. Mandatory treatment
orders may be imposed, such as psychological counseling and alcohol and drug rehabilitation. It is well
known that sentencing an offender to a term of incarceration for an offence related to a drug addiction,
without addressing the addiction, will probably not lead to the rehabilitation of the offender. The Final
Report of the Commission of Inquiry into the Non-Medical Use of Drugs (1973) noted at p. 59 that:

These adverse effects of imprisonment are particularly reflected in the
treatment of drug offenders. Our investigations suggest that there is considerable
circulation of drugs within penal institutions, that offenders are reinforced in their
attachment to the drug culture, and that in many cases they are introduced to certain
kinds of drug use by prison contacts. Thus imprisonment does not cut off all contact
with drugs or the drug subculture, nor does it cut off contact with individual drug
users. Actually, it increases exposure to the influence of chronic, harmful drug users.

111 House arrest may also have a rehabilitative effect to a certain extent in so far as it prevents the
offender from engaging in habitual anti-social associations and promotes pro-social behaviors such as
attendance at work or educational institutions: see Roberts, "The Hunt for the Paper Tiger: Conditional
Sentencing after Brady", supra, at p. 65.

112 The objectives of reparations to the victim and the community, as well as the promotion of a
sense of responsibility in offenders and acknowledgment of the harm done to victims and to the
community may also be well served by a conditional sentence. For example, in some cases, restitution
orders to compensate the victim may be made a condition. Furthermore, the imposition of a condition of
community service can assist the offender in making reparations to the community and in promoting a
sense of responsibility. An interesting possibility in this regard would be an order that the offender speak
in public about the unfortunate consequences of his or her conduct, assuming the offender were
amenable to such a condition. Not only could such an order promote a sense of responsibility and an
acknowledgment of the harm done by the offender, it could also further the objective of deterrence, as 1
discussed above. In my view, the use of community service orders should be encouraged, provided that
there are suitable programs available for the offender in the community. By increasing the use of
community service orders, offenders will be seen by members of the public as paying back their debt to
society. This will assist in contributing to public respect for the law.

(v)  Summary

113 In sum, in determining whether a conditional sentence would be consistent with the fundamental
purpose and principles of sentencing, sentencing judges should consider which sentencing objectives
figure most prominently in the factual circumstances of the particular case before them. Where a
combination of both punitive and restorative objectives may be achieved, a conditional sentence will
likely be more appropriate than incarceration. In determining whether restorative objectives can be
satisfied in a particular case, the judge should consider the offender's prospects of rehabilitation,
including whether the offender has proposed a particular plan of rehabilitation; the availability of
appropriate community service and treatment programs; whether the offender has acknowledged his or
her wrongdoing and expresses remorse; as well as the victim's wishes as revealed by the victim impact
statement (consideration of which is now mandatory pursuant to s. 722 of the Code). This list is not
exhaustive.

114  Where punitive objectives such as denunciation and deterrence are particularly pressing, such as
cases in which there are aggravating circumstances, incarceration will generally be the preferable
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sanction. This may be so notwithstanding the fact that restorative goals might be achieved by a
conditional sentence. Conversely, a conditional sentence may provide sufficient denunciation and
deterrence, even in cases in which restorative objectives are of diminished importance, depending on the
nature of the conditions imposed, the duration of the conditional sentence, and the circumstances of the
offender and the community in which the conditional sentence is to be served.

115 Finally, it bears pointing out that a conditional sentence may be imposed even in circumstances
where there are aggravating circumstances relating to the offence or the offender. Aggravating
circumstances will obviously increase the need for denunciation and deterrence. However, it would be a
mistake to rule out the possibility of a conditional sentence ab initio simply because aggravating factors
are present. I repeat that each case must be considered individually.

116 Sentencing judges will frequently be confronted with situations in which some objectives militate
in favour of a conditional sentence, whereas others favour incarceration. In those cases, the trial judge
will be called upon to weigh the various objectives in fashioning a fit sentence. As La Forest J. stated in
R.v. Lyons, [1987] 2 S.C.R. 309, at p. 329, "[i]n a rational system of sentencing, the respective
importance of prevention, deterrence, retribution and rehabilitation will vary according to the nature of
the crime and the circumstances of the offender". There is no easy test or formula that the judge can
apply in weighing these factors. Much will depend on the good judgment and wisdom of sentencing

judges, whom Parliament vested with considerable discretion in making these determinations pursuant
tos. 718.3.

(d)  Appropriate Conditions

117 In the event that a judge chooses to impose a conditional sentence, there are five compulsory
conditions listed in s. 742.3(1) that must be imposed. The judge also has considerable discretion in
imposing optional conditions pursuant to s. 742.3(2). There are a number of principles that should guide
the judge in exercising this discretion. First, the conditions must ensure the safety of the community.
Second, conditions must be tailored to fit the particular circumstances of the offender and the offence.
The type of conditions imposed will be a function of the sentencing judge's creativity. However,
conditions will prove fruitless if the offender is incapable of abiding by them, and will increase the
probability that the offender will be incarcerated as a result of breaching them. Third, punitive
conditions such as house arrest should be the norm, not the exception. Fourth, the conditions must be
realistically enforceable. This requires a consideration of the available resources in the community in
which the sentence is to be served. I agree with Rosenberg J.A., who, in "Recent Developments in
Sentencing”, a paper prepared for the National Judicial Institute’s Supreme Court of Nova Scotia
Education Seminar in Halifax, February 25-26, 1999, at p. 63, wrote that:

... the courts must be careful not to impose conditions that are purely cosmetic and are
incapable of effective enforcement. For example, I would think that any condition
that can only be effectively enforced through an intolerable intrusion into the privacy
of innocent persons would be problematic. Conditions that impose an unacceptable
burden on the supervisor might also be of dubious value. If the conditions that the
court imposes are impractical, the justice system will be brought into disrepute.

D. Burden of Proof
118 It is submitted by the intervener the Attorney General for Ontario that the offender has the burden

of proving that a conditional sentence should be imposed pursuant to s. 742.1. According to the Attorney
General:
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[Wlhen a sentencing court determines that a reformatory sentence of imprisonment is
an appropriate sentence for an offender, there is, in effect, a rebuttable presumption
that this custodial sentence will prevail unless the offender can convince the
sentencing Court to make the sentence of imprisonment "conditional”. [Emphasis in
original.]

119 The Attorney General for Ontario's position seems to be premised on a rigid two-step approach,
which [ rejected for the reasons explained earlier. The Attorney General submits that the offender has to
establish that: (a) he or she would not endanger the safety of the community by serving a conditional
sentence; and (b) the imposition of a conditional sentence would be consistent with the fundamental
purpose and principles set out inss. 718 to 718.2.

120 [disagree. The wording used in s. 742.1 does not attribute to either party the onus of establishing
that the offender should or should not receive a conditional sentence. To inform his or her decision about
the appropriate sentence, the judge can take into consideration all the evidence, no matter who adduces it
(Ursel, supra, at pp. 264-65 and 287).

121 In matters of sentencing, while each party is expected to establish elements in support of its
position as to the appropriate sentence that should be imposed, the ultimate decision as to what
constitutes the best disposition is left to the discretion of the sentencing judge. This message is explicit
ins. 718.3(1) and (2):

718.3 (1) Where an enactment prescribes different degrees or kinds of
punishment in respect of an offence, the punishment to be imposed is, subject to the
limitations prescribed in the enactment, in the discretion of the court that convicts a
person who commits the offence.

(2) Where an enactment prescribes a punishment in respect of an offence, the
punishment to be imposed is, subject to the limitations prescribed in the enactment, in
the discretion of the court that convicts a person who commits the offence, but no
punishment is a minimum punishment unless it is declared to be a minimum
punishment.

122 The sentencing judge can take into account the submissions and evidence presented by counsel (s.
723), but is in no way bound by them in the decision as to the sentence. Having said this, in practice, it
will generally be the offender who is best situated to convince the judge that a conditional sentence is
indeed appropriate. Therefore, it would be in the offender's best interests to establish those elements
militating in favour of a conditional sentence: see Ursel, supra, at pp. 264-65; R. v. Fleet (1997), 120
C.C.C. (3d) 457 (Ont. C.A.), at para. 26. For instance, the offender should inform the judge of his or her
remorse, willingness to repair and acknowledgment of responsibility, and propose a plan of
rehabilitation. The offender could also convince the judge that he or she would not endanger the safety
of the community if appropriate conditions were imposed. It would be to the great benefit of the
offender to make submissions in this regard. I would also note the importance of the role of the
supervision officer in informing the judge on these issues.

E. Deference Owed to Sentencing Judges
123 Inrecent years, this Court has repeatedly stated that the sentence imposed by a trial court is
entitled to considerable deference from appellate courts: see Shropshire, supra, at paras. 46-50; M.

(C.A.), supra, at paras. 89-94; McDonnell, supra, at paras. 15-17 (majority); R. v. W. (G.), [1999] 3
S.C.R. 597, at paras. 18-19. In M. (C.A.), at para. 90, I wrote:
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Put simply, absent an error in principle, failure to consider a relevant factor, or
an overemphasis of the appropriate factors, a court of appeal should only intervene to
vary a sentence imposed at trial if the sentence is demonstrably unfit. Parliament
explicitly vested sentencing judges with a discretion to determine the appropriate
degree and kind of punishment under the Criminal Code. [Emphasis in original.]

124 Several provisions of Part XXIII confirm that Parliament intended to confer a wide discretion
upon the sentencing judge. As a general rule, ss. 718.3(1) and 718.3(2) provide that the degree and kind
of punishment to be imposed is left to the discretion of the sentencing judge. Moreover, the opening
words of s. 718 specify that the sentencing judge must seek to achieve the fundamental purpose of
sentencing "by imposing just sanctions that have one or more of the following objectives" (emphasis
added). In the context of the conditional sentence, s. 742.1 provides that the judge "may" impose a

conditional sentence and enjoys a wide discretion in the drafting of the appropriate conditions, pursuant
to s. 742.3(2).

125  Although an appellate court might entertain a different opinion as to what objectives should be
pursued and the best way to do so, that difference will generally not constitute an error of law justifying
interference. Further, minor errors in the sequence of application of s. 742.1 may not warrant
intervention by appellate courts. Again, [ stress that appellate courts should not second-guess sentencing
judges unless the sentence imposed is demonstrably unfit.

126 As explained in M. (C.A.), supra, at para. 91:

This deferential standard of review has profound functional justifications. As
lacobucci J. explained in Shropshire, at para. 46, where the sentencing judge has had
the benefit of presiding over the trial of the offender, he or she will have had the
comparative advantage of having seen and heard the witnesses to the crime. But in
the absence of a full trial, where the offender has pleaded guilty to an offence and the
sentencing judge has only enjoyed the benefit of oral and written sentencing
submissions (as was the case in both Shropshire and this instance), the argument in
favour of deference remains compelling. A sentencing judge still enjoys a position of
advantage over an appellate judge in being able to directly assess the sentencing
submissions of both the Crown and the offender. A sentencing judge also possesses
the unique qualifications of experience and judgment from having served on the front
lines of our criminal justice system. Perhaps most importantly, the sentencing judge
will normally preside near or within the community which has suffered the
consequences of the offender's crime. As such, the sentencing judge will have a
strong sense of the particular blend of sentencing goals that will be "just and
appropriate” for the protection of that community. The determination of a just and
appropriate sentence is a delicate art which attempts to balance carefully the societal
goals of sentencing against the moral blameworthiness of the offender and the
circumstances of the offence, while at all times taking into account the needs and
current conditions of and in the community. The discretion of a sentencing judge
should thus not be interfered with lightly. [Emphasis added.]

This last justification is particularly relevant in the case of conditional sentences. Crafting appropriate
conditions requires knowledge of both the needs and resources of the community.

VI.  Summary

127 At this point, a short summary of what has been said in these reasons might be useful:
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[ Bill C-41 in general and the conditional sentence in particular were enacted both to
reduce reliance on incarceration as a sanction and to increase the use of principles of
restorative justice in sentencing.

2. A conditional sentence should be distinguished from probationary measures.
Probation is primarily a rehabilitative sentencing tool. By contrast, Parliament
intended conditional sentences to include both punitive and rehabilitative aspects.
Therefore, conditional sentences should generally include punitive conditions that are
restrictive of the offender's liberty. Conditions such as house arrest should be the
norm, not the exception.

3. No offences are excluded from the conditional sentencing regime except those with a
minimum term of imprisonment, nor should there be presumptions in favour of or
against a conditional sentence for specific offences.

4. The requirement in s. 742.1(a) that the judge impose a sentence of imprisonment of
less than two years does not require the judge to first impose a sentence of
imprisonment of a fixed duration before considering whether that sentence can be
served in the community. Although this approach is suggested by the text of s. 742.1
(a), it is unrealistic and could lead to unfit sentences in some cases. Instead, a
purposive interpretation of s. 742.1(a) should be adopted. In a preliminary
determination, the sentencing judge should reject a penitentiary term and
probationary measures as inappropriate. Having determined that the appropriate range
of sentence is a term of imprisonment of less than two years, the judge should then
consider whether it is appropriate for the offender to serve his or her sentence in the
community.

5. As a corollary of the purposive interpretation of s. 742.1(a), a conditional sentence
need not be of equivalent duration to the sentence of incarceration that would
otherwise have been imposed. The sole requirement is that the duration and
conditions of a conditional sentence make for a just and appropriate sentence.

6.  Therequirement in s. 742.1(b) that the judge be satisfied that the safety of the
community would not be endangered by the offender serving his or her sentence in
the community is a condition precedent to the imposition of a conditional sentence,
and not the primary consideration in determining whether a conditional sentence is
appropriate. In making this determination, the judge should consider the risk posed by
the specific offender, not the broader risk of whether the imposition of a conditional
sentence would endanger the safety of the community by providing insufficient
general deterrence or undermining general respect for the law. Two factors should be
taken into account: (1) the risk of the offender re-offending; and (2) the gravity of the
damage that could ensue in the event of re-offence. A consideration of the risk posed
by the offender should include the risk of any criminal activity, and not be limited
solely to the risk of physical or psychological harm to individuals.

7. Once the prerequisites of s. 742.1 are satisfied, the judge should give serious
consideration to the possibility of a conditional sentence in all cases by examining
whether a conditional sentence is consistent with the fundamental purpose and
principles of sentencing set out in ss. 718 to 718.2. This follows from Parliament's
clear message to the judiciary to reduce the use of incarceration as a sanction.

8. A conditional sentence can provide significant denunciation and deterrence. As a
general matter, the more serious the offence, the longer and more onerous the
conditional sentence should be. There may be some circumstances, however, where
the need for denunciation or deterrence is so pressing that incarceration will be the
only suitable way in which to express society's condemnation of the offender’s
conduct or to deter similar conduct in the future.
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9. Generally, a conditional sentence will be better than incarceration at achieving the
restorative objectives of rehabilitation, reparations to the victim and the community,
and promotion of a sense of responsibility in the offender and acknowledgment of the
harm done to the victim and the community.

10. Where a combination of both punitive and restorative objectives may be achieved, a
conditional sentence will likely be more appropriate than incarceration. Where
objectives such as denunciation and deterrence are particularly pressing, incarceration
will generally be the preferable sanction. This may be so notwithstanding the fact that
restorative goals might be achieved. However, a conditional sentence may provide
sufficient denunciation and deterrence, even in cases in which restorative objectives
are of lesser importance, depending on the nature of the conditions imposed, the
duration of the sentence, and the circumstances of both the offender and the
community in which the conditional sentence is to be served.

I1. A conditional sentence may be imposed even where there are aggravating
circumstances, although the need for denunciation and deterrence will increase in
these circumstances.

12. No party is under a burden of proof to establish that a conditional sentence is either
appropriate or inappropriate in the circumstances. The judge should consider all
relevant evidence, no matter by whom it is adduced. However, it would be in the
offender's best interests to establish elements militating in favour of a conditional
sentence.

13.  Sentencing judges have a wide discretion in the choice of the appropriate sentence.
They are entitled to considerable deference from appellate courts. As explained in M.
(C.A)), supra, at para. 90: "Put simply, absent an error in principle, failure to consider
a relevant factor, or an overemphasis of the appropriate factors, a court of appeal
should only intervene to vary a sentence imposed at trial if the sentence is
demonstrably unfit".

VII. Application to the Case at Hand

128  In the case at hand, Keyser J. considered that a term of imprisonment of 18 months was
appropriate and declined to permit the respondent to serve his term in the community. She found that,
while the respondent would not endanger the safety of the community by serving a conditional sentence,
such a sentence would not be in conformity with the objectives of's. 718. In her view, even if
incarceration was not necessary to deter the respondent from similar future conduct or necessary for his
rehabilitation, incarceration was necessary to denounce the conduct of the respondent and to deter others
from engaging in similar conduct.

129  While Keyser J. seems to have proceeded according to a rigid two-step process, in deviation from
the approach I have set out, I am not convinced that an 18-month sentence of incarceration was
demonstrably unfit for these offences and this offender. I point out that the offences here were very
serious, and that they had resulted in a death and in severe bodily harm. Moreover, dangerous driving
and impaired driving may be offences for which harsh sentences plausibly provide general deterrence.
These crimes are often committed by otherwise law-abiding persons, with good employment records and
families. Arguably, such persons are the ones most likely to be deterred by the threat of severe penalties:
see R. v. McVeigh (1985), 22 C.C.C. (3d) 145 (Ont. C.A.), at p. 150; R. v. Biancofiore (1997), 119
C.C.C. (3d) 344 (Ont. C.A.), at paras. 18-24; R. v. Blakeley (1998), 40 O.R. (3d) 541 (C.A.), at pp. 542-
43,

130 T hasten to add that these comments should not be taken as a directive that conditional sentences
can never be imposed for offences such as dangerous driving or impaired driving. In fact, were I a trial
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judge, I might have found that a conditional sentence would have been appropriate in this case. The
respondent is still very young, he had no prior record and no convictions since the accident, he seems
completely rehabilitated, he wants to go back to school, he has already suffered a lot by causing the
death of a friend and was himself in a coma for some time. To make sure that the objectives of
denunciation and general deterrence would have been sufficiently addressed, [ might have imposed
conditions such as house arrest and a community service order requiring the offender to speak to
designated groups about the consequences of dangerous driving, as was the case in Parker, supra, at p.
239, and R. v. Hollinsky (1995), 103 C.C.C. (3d) 472 (Ont. C.A.).

131  However, trial judges are closer to their community and know better what would be acceptable to
their community. Absent evidence that the sentence imposed by the trial judge was demonstrably unfit,
the Court of Appeal should not have interfered to substitute its own opinion for that of the sentencing
judge. The trial judge did not commit a reversible error in principle and she appropriately considered all
the relevant factors. Although the Court of Appeal's decision is entitled to some deference (see the
companion appeal R. v. R.A.R., [2000] I S.C.R. 163, 2000 SCC 8, at paras. 20-21), in my opinion it
erred in holding that the sentencing judge had given undue weight to the objective of denunciation. I see
no ground for the Court of Appeal's intervention.

VIII. Disposition
132 I would allow the appeal. Accordingly, the 18-month sentence of incarceration imposed by the
trial judge should be restored. However, given that the respondent has already served the conditional

sentence imposed by the Court of Appeal in its entirety, and that the Crown stated in oral argument that
it was not seeking any further punishment, I would stay the service of the sentence of incarceration,

cp/d/qlhbb
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ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA (81 paras.)

Prisons -- Disciplinary hearings -- Legal services -- Solitary confinement imposed on inmate following
alleged assault -- Legal Services Society denying inmate legal services for disciplinary hearing --
Whether inmate entitled to legal services under s. 3(2) of the Legal Services Society Act -- If so, level of
services (o which he is entitled -- Legal Services Society Act, R.S.B.C. 1979, ¢. 227, s. 3(2)(b).

While serving a life sentence in a federal penitentiary, the appellant was charged with assaulting another
person under the Corrections and Conditional Release Act. As a result of the serious disciplinary charge,
the appellant faced the possibility of punishment by way of solitary confinement. Prior to being charged
with the offence, he was placed in solitary confinement. He remained there for 38 days. The disciplinary
hearing was repeatedly adjourned to await the decision on the appellant's eligibility for counsel. His
request that counsel be provided by the respondent Legal Services Society was refused, and his appeal to
the Society's head office was dismissed. The appellant brought a petition before the British Columbia
Supreme Court for a declaration that the Society is required to provide him with counsel. The petition
was dismissed and the Court of Appeal upheld that decision.

Held (Cory J. dissenting in part): The appeal should be allowed.

Per Lamer C.J. and L'Heureux-Dubé, Gonthier, McLachlin, Iacobucci, Major, Bastarache and Binnie JJ..
There was agreement with Cory J. that the appellant has established a statutory right to "legal services"
in connection with his prison disciplinary hearing. However, the Legal Services Society retains a
discretion to determine the level of legal services to which the appellant is entitled. In making its
decision, the Society must consider all of the relevant circumstances of the application, including the
nature of the charge, the procedure for its determination, the severity of the punishment of the applicant
if convicted, and other potential indirect consequences such as loss of remission, or prejudice to a
potential transfer to a lesser institution. As the Society incorrectly found that the appellant was not
entitled to legal services, and as the Court does not have sufficient particulars of the offence to
determine the appropriate level of legal services required by the appellant, the matter should be sent
back for reconsideration.

In the case of mandatory services, the level of service is to be determined by the exigencies of the
situation confronting the applicant, including the cost effectiveness of varying levels of service. The
Society aims to provide legal services at least equivalent to that which a reasonable person of average
means would expect to receive from a properly instructed competent member of the legal profession.
These services would not necessarily amount to legal representation at the hearing even in cases where
solitary confinement is an available method of discipline. In these circumstances, services ordinarily
‘provided by a lawyer would include a preliminary investigation of the facts giving rise to the
disciplinary charges, and advice about the range of potential outcomes, and the chances of success. This
function could be performed by the Legal Services Society staff counsel or by a non-lawyer staff person
well versed in prison matters and under the supervision of a lawyer. Although the appellant had served
38 days in solitary confinement, the issue is not moot because he still faces the prospect thata
conviction will affect the application he intends to make for parole.

Per Cory J. (dissenting in part): To be eligible for counsel under s. 3(2) of the Legal Services Society
Act, an applicant for legal aid assistance must meet a two-part test. First, the proceedings must be either
criminal or civil in nature. If criminal, the proceedings must possibly lead to imprisonment and, if civil,
to imprisonment or confinement. Prison disciplinary hearings are not criminal proceedings; their
purpose is to maintain internal institutional discipline. They are civil proceedings within the meaning of
s. 3(2)(b) of the Act and solitary segregation amounts to confinement within the meaning of that section.
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This is because incarcerated persons possess the residual liberty interest enjoyed by the general
penitentiary population and solitary confinement constitutes an additional and a severe restriction on that
interest. As the appellant faced a prison disciplinary hearing which could result in the imposition of a
term in solitary confinement, he is a "qualifying individual" within s. 3(2)(b) of the Act and is entitled to
the requisite legal services for his disciplinary hearing.

In the circumstances of this case, the requisite legal services extend to the provision of legal counsel
because the possible effects and consequences of solitary confinement require a fair hearing. Counsel is
particularly important when solitary confinement is imposed as punishment because it can have a
significant impact on the manner in which a prisoner is incarcerated, and may affect his right to earn
remission. In addition, the Society provides counsel for post-suspension, post-revocation and detention
hearings. There is no principled way to distinguish between those matters and prison disciplinary
hearings.
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The judgment of Lamer C.J. and L'Heureux-Dubé, Gonthier, McLachlin, Iacobucci, Major,
Bastarache and Binnie JJ. was delivered by

1 BINNIE J.:-- I have had the advantage of reading the reasons of my colleague Justice Cory and
agree with much of what he has written. Although it was argued that the Legal Services Society Actis a
complete code under which any proceedings not correctly characterized as criminal are necessarily civil,
the issue can be resolved on the more narrow ground proposed by Cory J. at para. 62, with which [
agree. We come apart at the final stage of his analysis. He concludes that the appellant has a statutory
right to representation by counsel at the prison disciplinary hearing (paras. 76 to 78). In my view, the
appellant has established a statutory right to "legal services" in connection with his prison disciplinary
hearing, but the Legal Services Society retains a discretion to determine the level of "legal services" to
which the appellant is entitled in the circumstances, and the order of this Court should so provide.

2 In his original petition, repeated in his Notice of Appeal to the British Columbia Court of Appeal
dated May 26, 1995, the appellant sought an order in two parts, namely

An Order declaring that the Respondent is required by the provisions of Section 3 of
the Legal Services Society Act, R.S.B.C. 1979, c¢. 227,

(i)  to provide the appellant with legal representation at a hearing on a charge of a
disciplinary offence pursuant to the Corrections and Conditional Release Act,
S.C. 1992, ¢. 20 and regulations thereunder; and

(ii)  requiring the respondent Legal Services Society of British Columbia to make
legal services available to the appellant for his defence on a charge pursuant to
Section 40(h) of the Corrections and Conditional Release Act of namely: fights
with, assaults or threatens to assault another person, classified as a serious
disciplinary offence, on the grounds that the appellant is a qualifying individual
who may be imprisoned or confined through civil proceedings or in the
alternative that he is a qualifying individual who is a defendant in criminal
proceedings that could lead to his imprisonment. [Emphasis added.]

3 My colleague would make an order granting both branches of the relief sought. With respect, I think
the relief should be limited to the second branch, namely the provision of such legal services as the
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respondent Legal Services Society determines to be appropriate in the circumstances. The Society did
not address this issue in the first instance, having erroneously concluded that the appellant was not
entitled to mandatory legal services at all.

4  Even if it were appropriate for the Court to impose its view of the proper level of legal services, we
do not have the information to make a knowledgeable decision.

5 We know the charge, the nature of the hearing and the potential consequences of conviction to the
appellant but beyond that we know nothing of the facts of the alleged offence and little about the issues,
legal or factual, that will arise at the hearing. At the end of the day, it may be that counsel is required at
the hearing, but the Court has neither the mandate nor the information to make that decision.

6 Itis important to state at the outset that the appellant does not rest his entitlement to publicly funded
counsel on any constitutional ground, unlike R. v. Rowbotham (1988), 41 C.C.C. (3d) 1 (Ont. C.A.). His
entitlement, if any, lies in the "mandatory services" provision of the provincial Legal Services Society
Act, R.S.B.C. 1979, ¢. 227. He can claim no more than the statute promises to deliver. The only issue
here is to what extent a prisoner who does not assert a constitutional right to publicly funded counsel can
nevertheless require the Legal Services Society to provide such counsel by reason of s. 3(2) of its
governing statute.

7 It is also important to note that the appellant's right to have counsel at the disciplinary hearing is not
contested. It is assured by s. 31(2) of the regulations made under the federal Corrections and Conditional
Release Act, S.C. 1992, ¢. 20. The issue is whether the provincial legal aid plan has to provide such
counsel at public expense.

Background

8 The Legal Services Society, in common with legal aid plans across the country, has faced serious
problems in meeting the rising demand for legal services in a period of severe government restraint. The
Society is a statutory body separate from the provincial government but wholly funded by it through its
annual grants. In the relevant year (1993-94) the initial grant amounted to $84.6 million. The Society
overran its budget by $14.7 million, but was bailed out by a supplementary grant. In a document it
circulated to "stakeholders" in the provincial legal aid field on January 10, 1994, less than a week after
its letter of refusal in this case, the Society estimated that its caseload was increasing by approximately 5
percent per year. It advised stakeholders that, in order to balance its budget over the course of the next
six years, its "eligible client base" (i.e. persons eligible for legal aid) would have to be cut by 43 percent
on an accrued basis, assuming a constant funding of $90 million per year. Alternatively, the tariff paid to
participating lawyers would have to be cut by 48 percent. In the further alternative, the shortfall could be
over by some blend of reduced tariff and reduced client eligibility.

9  The Legal Services Society points out that any judicial extension of legal services classified as
mandatory under the Act can have severe budgetary consequences. It estimates, for example, that the
decision of the British Columbia Court of Appeal in Gonzalez-Davi v. British Columbia (Legal Services
Society) (1991), 55 B.C.L.R. (2d) 236, mandating the Society to provide legal representation at
immigration hearings, costs the Society about $3.5 million per year. The British Columbia legislature, it
should be added, has not thought it fit to amend the statute in light of that decision.

10  Nevertheless, when considering the appropriate level of legal services to be provided in any given
case, the statutory mandate of the Society does not permit it to reduce services to stay within budget.
Existence of these financial constraints cannot affect the Legal Services Society's obligation under the
statute, if there is one, to provide "mandatory" legal services: Re Mountain and Legal Services Society
(1984), 5 D.L.R. (4th) 170 (B.C.C.A.). It explains, however, why the legislature may have wished the
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Society to preserve some flexibility in the level of legal services provided.

The Statutory Entitlement

11 Iaccept my colleague's conclusion that the prison disciplinary proceedings in this case fall within
s. 3(2) of the Legal Services Society Act. The decisions of the British Columbia Court of Appeal that
have carved out and subsequently confirmed an exception to eligibility for "internal proceedings
designed to foster order" should not be followed. Prison disciplinary proceedings can result in up to 30
days solitary confinement (up to 45 days in the case of multiple convictions) and, for the reasons given
by my colleague, this brings the appellant within the entitlement to mandatory legal services provided
under s. 3(2) of the Legal Services Society Act.

12 The Act, however, does not define the content of the "legal services" the Society has a duty to
make available under s. 3(2). [t merely provides that:

3.

(2) The society shall ensure, for the purposes of subsection (1)(a), that legal
services are available... [Emphasis added.]

with the text of subs. (1)(a) being:

3. (1) The objects of the society are to ensure
that

(a) services ordinarily provided by a lawyer are afforded to individuals who
would not otherwise receive them because of financial or other reasons;
and... . [Emphasis added.]

13 Section 3 uses the expression "legal services" and s. 9 shows that the term "legal services" is used
in a very broad sense to include services rendered not only by lawyers or articling students but by
individuals who are not lawyers at all, provided they are supervised by a lawyer. The term "legal
services” is not synonymous with "legal representation" and the Act nowhere specifies a right to
publicly funded legal counsel at a trial or hearing.

14 Reading the Act as a whole, it seems to me that the legislature intended the Society to have a
discretion to determine when mandatory legal services under s. 3(2) ought to rise to the level of legal
representation. The Court should also accept that the Society has some expertise, to which a measure of
deference should be paid, in determining the exigencies of legal services in a particular case.

The Society's Decision

15 In making its decision, of course, the Society must consider all of the relevant circumstances of the
application, including the nature of the charge, the procedure for its determination, the severity of the
punishment of the applicant if convicted, and other potential indirect consequences such as loss of
remission, or prejudice to a potential transfer to a lesser institution.

16 In this case the Legal Services Society itself did not in the first instance declare the appellant

ineligible under s. 3(2) of the Act. The initial letter of referral of legal aid dated January 6, 1994, simply
stated:

Further to our telephone conversation of January 6, 1994, unfortunately [ must refuse
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your application for legal aid to appoint counsel to represent you at your disciplinary
hearing, set for the 26th of January, 1994 at Matsqui Institution. Your application has
been refused because this is not the type of matter for which the Legal Services
Society will pay a lawyer on tariff to represent you. [Emphasis added.]

17 The appeal decision of the head office of the Legal Services Society in Vancouver, however, was
framed in terms of a broad exclusion from legal services based either on what has been found to be a
misinterpretation of the law in Landry v. Legal Services Society (1986), 3 B.C.L.R. (2d) 98 (C.A.),ora
policy based on financial constraints that "fettered" any consideration of individual circumstances. The
relevant portion of the decision is contained in one sentence:

Because of our limited resources, legal aid is not granted to persons facing
disciplinary hearings.

The matter must therefore go back to the Legal Services Society for reconsideration. The remaining
issue is whether, as my colleague suggests, the reconsideration must result in the provision of Jegal
counsel at the disciplinary hearing. In my opinion it does not.

The Society's Discretion

18 The expression "services ordinarily provided by a lawyer" in s. 3(1)(a) is broad enough to include
everything from preliminary advice to counsel work at a hearing. Section 10 provides that the Society
has the authority to determine the priorities and criteria for the services "it or a funded agency provides"”
under the Act. In the case of mandatory services, the level of service is essentially determined by the
exigencies of the situation confronting the applicant, not the size of the Society's bank account. If the
province considers the plan is too expensive, it will have to amend the legislation to cut back on the
provision of mandatory services. Nevertheless, the Society, correctly in my view, recognizes that part of
the ordinary services provided by a lawyer to a client is an assessment of the cost effectiveness of
varying levels of service. Few clients of ordinary means are prepared to throw away private money on
legal fees without regard to the merits or other circumstances of a case. It should be equally undesirable
to throw away public money.

19 The Society has recognized this reality of lawyer-client relationships in its working definition of
the appropriate level of legal services. It aims to provide legal services "at least equivalent to that which
a reasonable person of average means would expect to receive from a properly instructed competent
member of the legal profession" (White Paper: Core Services of the Legal Services Society of British
Columbia (1994)). This would not necessarily amount to legal representation at the hearing, although it
might very well do so. When legal representation at the hearing is that which a reasonable person of
average means expects to receive, the Society is under a statutory duty to provide counsel at the hearing,
despite its understandable concern about budgetary limitations.

20 The Legal Services Society has in fact established with its discretionary funding a Prisoners' Legal
Services staff counsel office at Abbottsford, British Columbia, in an area where a number of federal
penal institutions have been established. Staff counsel specialize in prisoners' issues and could readily
perform an evaluation function to determine the appropriate level of legal services in the circumstances.

Risk of Solitary Confinement
21  The legislature itself established risk of imprisonment as a trigger for mandatory legal services.

Imprisonment includes, as my colleague demonstrates, solitary confinement as "a prison within a
prison": Martineau v. Matsqui Institution Disciplinary Board, [1980] 1 S.C.R. 602, at p. 622.
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22 Tagree with my colleague that ordinarily the prospect of solitary confinement would persuade a
reasonable person of average means to have counsel at the hearing. However, the task of the Legal
Services Society is complicated by the fact that solitary confinement is theoretically available for a vast
range of offences under the federal Corrections and Conditional Release Act. It may or may not be even
a remote possibility in a particular case.

23 Section 40 of the Corrections and Conditional Release Act creates a list of possible charges, which
runs the gamut from being "disrespectful or abusive toward a staff member in a manner that could
undermine a staff member's authority" to refusing to work "without reasonable excuse", gambling, to
attempted escape or participating in a disturbance. The Act does not differentiate between minor "types"
of offences and serious "types" of offences.

24 The risk of solitary confinement, where it exists, flows from an administrative procedure by prison
staff to allocate charges between two possible modes of trial -- "minor" charges to be tried before prison
staff personnel, and "serious" charges which are tried before a disciplinary court consisting of two staff
members and an independent chairperson, who must be a qualified lawyer.

25 There are no guidelines or criteria spelled out in the act or regulations governing this allocation of
cases to one mode of trial or the other, but it is accepted that "serious offences" are generally those
which could be said to compromise the institution's security or the personal safety of its inhabitants.

26  Only the disciplinary court chaired by an independent chairperson can impose solitary
confinement, but it can do so, theoretically, in every case that comes before it. There are approximately
1,000 hearings each year before disciplinary courts in British Columbia in federal institutions alone.
There are no statistics to show the percentage of these cases that resulted in solitary confinement. We
were provided with no reliable statistics on either issue with respect to the risk of solitary confinement in
provincial institutions.

27  While the disciplinary court has the power to impose solitary confinement in all matters referred to
it, it may also, depending on its view of the gravity of the offence, impose such lesser penalties as the
loss of privileges, performance of extra duties or restitution of stolen property. Solitary confinement
could last between a part of a day to a maximum of 30 days for a single offence.

28 Regulation 34 of the Corrections and Conditional Release Regulations, SOR/92-620, provides that
the disciplinary court must impose the least restrictive sanction commensurate with the gravity of the
offence.

29 Having regard to this rather elastic disciplinary structure, I do not think the intention can be
attributed to the legislature of British Columbia to mandate legal representation for everything which the
federal Parliament chooses to designate as an offence carrying the potential of solitary confinement.

Application to the Facts of This Case

30 The appellant is charged with assaulting a fellow prisoner. A prison staff person ticked a box
labelled "serious". We have no other particulars about the nature or gravity of the assault. In these
circumstances, "services ordinarily provided by a lawyer" would include a preliminary investigation of
the facts giving rise to the disciplinary charges, and advice about the range of potential outcomes, and
the chances of success. This is a function that could be performed by the Legal Services Society staff
counsel, or even a non-lawyer staff person who is well versed in prison matters, provided that any
advice given by that person is "under the supervision of a lawyer" (s. 9). It might be expected that in
many cases the best advice would be to have a lawyer at the hearing. The prospect of solitary
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confinement, if a plausible risk in the circumstances, would argue for such an outcome.

31 In some circumstances, however, the best advice might be that there is no useful role for a lawyer.
The facts may not be in dispute. It may be apparent that solitary confinement, while theoretically
available, is not a realistic possibility and that legal counsel at the hearing is unnecessary. The Society
should not be required to provide more than a reasonable person of average means would provide for
himself or herself.

32 A rule that required the Society to provide counsel at any hearing where the prisoner was
potentially at risk of solitary confinement would impose a wholly unjustified financial burden on the
Society.

Disposition

33  The Legal Services Society clearly erred in law in deciding that it was not obliged, in the
circumstances, to provide "legal services" to the appellant. While the appellant has in fact served 38
days in solitary confinement for the offence, the issue is not moot because he still faces the prospect that
a conviction will affect the application he intends to make for parole after 15 years under the "faint
hope" provision of the Criminal Code, R.S.C., 1985, c. C-46. It is for the Legal Services Society to
decide, within the proper limits of its administrative discretion, the appropriate level of "legal services”
mandated by s. 3(2) of the Act in the circumstances. I would accordingly allow the appeal with costs
throughout on a party and party basis, set aside the judgment of the Court of Appeal, and refer the matter
to the Legal Services Society for disposition in accordance with these reasons.

The following are the reasons delivered by

34 CORY J. (dissenting in part):-- Solitary confinement may have severe consequences. Pursuant to
the Corrections and Conditional Release Act, S.C. 1992, ¢. 20, an inmate charged with a serious
disciplinary offence could face up to 30 days in solitary confinement if the offence is established.
Should such an inmate be entitled, pursuant to the Legal Services Society Act, R.8.B.C. 1979, ¢. 227, to
the provision of legal services at his hearing? That is the question raised in this appeal.

L. Factual Background

35 The appellant is serving a life sentence for aiding and abetting the commission of a first degree
murder. On November 25, 1993, he was charged with assaulting another person contrary to the
provisions of the Corrections and Conditional Release Act. This offence is very properly classified as
serious. As a result, it was to be heard by an independent chairperson at a disciplinary hearing.

36 The appellant was charged with the offence and placed in solitary confinement in Matsqui
Institution, a medium security penitentiary, until December 8, 1993. He was then transferred to Kent

Institution, a maximum security facility, where he remained in solitary confinement until December 30,
1993, a total of 38 days.

37 A hearing scheduled for December 1, 1993, was adjourned when the appellant requested that he be
represented by counsel. At that time, he had only a Grade 10 education. He possessed none of the skills
required to conduct a trial. He had very little knowledge of the law, and was facing the prospect of
spending a substantial amount of time in solitary confinement. He was also concerned that a conviction
for this offence could be used as evidence against him at his parole eligibility hearing under s. 745.6 of
the Criminal Code, R.S.C., 1985, c. C-46. That hearing might result in the appellant being eligible for
parole after 15 years rather than 25.
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38 The appellant could not afford to hire a lawyer and his attempts to retain a lawyer pro bono were
unsuccessful. The disciplinary hearing reconvened on December 8, 1993, but the appellant was granted
a further adjournment to January 5, 1994, to contact an employee of Prisoners' Legal Services, a branch

office of the respondent Legal Services Society. Subsequently, the hearing was adjourned again to
January 26, 1994.

39  OnJanuary 6, 1994, a LLegal Services Society lawyer advised the appellant that, although he was
financially eligible to have counsel appointed to act on his behalf, prison disciplinary hearing charges
were not covered by the Legal Services Society Act. He was also told that, had he been charged under
the Criminal Code, it was likely that counsel would have been appointed to act for him. The appellant
appealed the decision to the Legal Services Society's head office and the hearing of the charge was
adjourned to March 9, 1994, to await the outcome of the appeal. His appeal was dismissed by the Legal
Services Society.

40  The appellant brought a petition before the Supreme Court of British Columbia for a declaration
that the Legal Services Society is required to provide him with counsel. The petition was dismissed. The
court considered itself bound by the decision in Landry v. Legal Services Society (1986), 3 B.C.L.R.
(2d) 98 (C.A.). The Court of Appeal dismissed the appellant's appeal, holding that it was also bound by
Landry.

II.  Relevant Statutory Provisions
41 Legal Services Society Act, R.S.B.C. 1979, c. 227

3. (1) The objects of the society are to ensure
that

(a)  services ordinarily provided by a lawyer are afforded to individuals who
would not otherwise receive them because of financial or other reasons;
and

(b) education, advice and information about law are provided for the people
of British Columbia.

(2) The society shall ensure, for the purposes of subsection (1)(a), that legal
services are available for a qualifying individual who

(a) isadefendant in criminal proceedings that could lead to his
imprisonment;

(b) may be imprisoned or confined through civil proceedings;

(¢) isormay be a party to a proceeding respecting a domestic dispute that
affects his physical or mental safety or health or that of his children; or

(d)  has a legal problem that threatens

(1) his family's physical or mental safety or health;

(i1)  his ability to feed, clothe and provide shelter for himself and his
dependants; or

(iii)  his livelihood.

Corrections and Conditional Release Act, S.C. 1992, ¢. 20
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38. The purpose of the disciplinary system established by sections 40 to 44 and

the regulations is to encourage inmates to conduct themselves in a manner that
promotes the good order of the penitentiary, through a process that contributes to the
inmates' rehabilitation and successful reintegration into the community.

40. An inmate commits a disciplinary offence who

(2)
(b)
(c)
(d)
(©)
®

(8)
(h)
(1)
)

(k)
@)

(m)

(n)

(0)
(p)
(q)
®
(s)

disobeys a justifiable order of a staff member;

is, without authorization, in an area prohibited to inmates;

wilfully or recklessly damages or destroys property that is not the inmate's;
commits theft;

is in possession of stolen property;

is disrespectful or abusive toward a staff member in a manner that could
undermine a staff member's authority;

is disrespectful or abusive toward any person in a manner that is likely to
provoke a person to be violent;

fights with, assaults or threatens to assault another person;

is in possession of, or deals in, contraband,

without prior authorization, is in possession of, or deals in, an item that is not
authorized by a Commissioner's Directive or by a written order of the
institutional head;

takes an intoxicant into the inmate's body;

fails or refuses to provide a urine sample when demanded pursuant to section
54 or 55;

creates or participates in

(i)  adisturbance, or
(ii)  any other activity

that is likely to jeopardize the security of the penitentiary;

does anything for the purpose of escaping or assisting another inmate to
escape;

offers, gives or accepts a bribe or reward,;

without reasonable excuse, refuses to work or leaves work;

engages in gambling;

wilfully disobeys a written rule governing the conduct of inmates; or
attempts to do, or assists another person to do, anything referred to in
paragraphs (a) to (r).

44. (1) An inmate who is found guilty of a disciplinary offence is liable, in

accordance with the regulations made under paragraphs 96(i) and (j), to one or more
of the following:

(a)
(b)
(©)

a warning or reprimand;
a loss of privileges;
an order to make restitution;
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(d) afine;

(e) performance of extra duties; and

(f)  inthe case of a serious disciplinary offence, segregation from other inmates for
a maximum of thirty days.

1. Prior Judgments
A, British Columbia Supreme Court, [1995] B.C.J. No. 1001 (QL)

42 Fraser J. noted that the British Columbia Court of Appeal in Landry, supra, had held that prison
disciplinary proceedings do not fall within s. 3(2) of the Legal Services Society Act and that there was
no obligation on the Legal Services Society to provide counsel for those proceedings. However, in
Gonzalez-Davi v. British Columbia (Legal Services Society) (1991), 55 B.C.L.R. (2d) 236, the Court of
Appeal held that someone "threatened with confinement or imprisonment and otherwise qualified" is
entitled to assistance (p. 240). Hutcheon J.A. held that Landry was distinguishable because prison
disciplinary proceedings are "domestic matters involving internal administration of the institution" and
Landry "should be applied only to facts of a similar nature". By way of comparison, Gonzalez-Davi was
subject to arrest and detention as a result of his hearing before the Immigration Board. It was held that in
these circumstances he was entitled to have counsel provided to him.

43  Fraser J. held that the petitioner was threatened with confinement or imprisonment within the
meaning of Gonzalez-Davi, supra. First, he might be prejudiced at the hearing held pursuant to s. 745.6
of the Criminal Code and, second, a finding of guilt could lead to the imposition of solitary confinement
for up to 30 days. It did not matter that the appellant was already in prison: parole is different from
custody and ordinary custody is different from solitary confinement. However, Fraser J. also noted that
the Court of Appeal in Landry implicitly held that the Legal Services Society's obligation to provide
counsel is not triggered solely by the potential consequences to the applicant but is also affected by the
source of the consequences and the reason for their imposition.

44  Fraser J. determined that he was bound by Landry since the Court of Appeal itself had
distinguished that case in Gonzalez-Davi. He therefore dismissed the petition.

B. British Columbia Court of Appeal (1997), 39 B.C.L.R. 348
1. EssonJ.A. (Newbury J.A. concurring)

45 Esson J.A. held that the question was entirely one of interpreting the Legal Services Society Act
which had not been amended in any relevant particular since 1979. Landry, supra, was a considered
decision and notwithstanding Gonzalez-Davi, supra, he found that this division of the Court of Appeal
was bound by it.

2. McEachern C.J.B.C. (Newbury J.A. concurring)

46  McEachern C.J.B.C. noted that the appellant had requested that five judges of the Court of Appeal
be assembled to hear the case but that he had declined to make such an order. He held at p. 350 that,

... I think the law is settled and that it would serve no purpose in my view to order that
the matter be argued again. The law has stood as it is since Landry, and I do not think
we should lightly reconsider these matters or order five judges to hear an appeal
merely because it cannot succeed without reconsidering what appears to be
satisfactorily settled law.
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[V. Analysis
A. General Principles of Statutory Interpretation

47 At the core of this appeal is the correct interpretation to be given to s. 3(2) of the Legal Services
Society Act. The general principles of statutory interpretation were considered most recently in Rizzo &
Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27. lacobucci J. set out the principles which should be applied
when interpreting legislation in this manner:

1. The words of a statute "are to be read in their entire context and in their grammatical
and ordinary sense harmoniously with the scheme of the Act, the object of the Act,
and the intention of Parliament" (E. A. Driedger, Construction of Statutes (2nd ed.
1983), at p. 87).

2. The legislature should be assumed not to have intended to produce absurd results:

[A]n interpretation can be considered absurd if it leads to ridiculous or
frivolous consequences, if it is extremely unreasonable or inequitable, if it is
illogical or incoherent, or if it is incompatible with other provisions or with the
object of the legislative enactment... . [Moreover,] a label of absurdity can be
attached to interpretations which defeat the purpose of a statute or render some
aspect of it pointless or futile. [Rizzo Shoes, supra, at para. 27, citing Driedger
on the Construction of Statutes (3rd ed. 1994), at p. 88.]

3. Statutes should be deemed to be remedial. According to the Interpretation Act,
R.S.B.C. 1996, ¢. 238, s. 8, "Every enactment must be construed as being remedial,
and must be given such fair, large and liberal construction and interpretation as best
ensures the attainment of its objects".

These principles must govern the interpretation of ss. 3(2)(a) and (2)(b), which are at issue in this
appeal. They provide:

3.

(2)  The society shall ensure, for the purposes of subsection (1)(a), that legal
services are available for a qualifying individual who

(a) is a defendant in criminal proceedings that could lead to his
imprisonment;
(b)  may be imprisoned or confined through civil proceedings;

B. The Requirements of Section 3(2)

48  To qualify under s. 3(2), an applicant for legal aid assistance must meet a two-part test. First, the
proceedings must be either criminal or civil in nature. Second, the proceedings, if criminal, must
possibly lead to imprisonment and, if civil, to imprisonment or confinement. Thus, contrary to the
appellant's position that only the consequences are relevant, both the nature and the consequences of the
proceedings must be considered in determining whether an applicant qualifies under s. 3(2). The
appellant's position would render the words "criminal proceedings” and "civil proceedings" superfluous.
This cannot have been the intention of the legislature. Rizzo Shoes, supra, makes it clear that all words
in a statute must be given meaning.
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C. Application of Section 3(2)
1. Section 3(2)(a): Criminal Proceedings

49  Are prison disciplinary hearings criminal proceedings that can lead to imprisonment? This
question was considered in R. v. Shubley, [1990] 1 S.C.R. 3, albeit in a somewhat different context. The
issue in that appeal was whether a prison disciplinary offence constituted an "offence” within the scope
of s. 11(h) of the Canadian Charter of Rights and Freedoms. That subsection provides that a person
found guilty and punished for an offence cannot be punished for it again. It was held by the majority that

a conviction in a prison disciplinary proceeding did not constitute punishment for an "offence” within s.
11(h).

50 McLachlin J. writing for the majority applied the decision of Wilson J. in R. v. Wigglesworth,
[1987] 2 S.C.R. 541. In that case, it was held that if a proceeding is to be barred by s. 11(h) the
proceedings must, by their very nature, be either criminal proceedings or result in punishment which
involves the imposition of true penal consequences. To ascertain whether proceedings by their very
nature are criminal, it is necessary to examine the nature of the proceedings themselves rather than the
act which gives rise to them. Wigglesworth confirmed that an act can have various aspects, each of
which can give rise to proceedings. Both McLachlin J. in Shubley and Wilson J. in Wigglesworth
quoted with approval the following passage from Cameron J.A. of the Saskatchewan Court of Appeal in
R. v. Wigglesworth (1984), 7 D.L.R. (4th) 361, at pp. 365-66:

A single act may have more than one aspect, and it may give rise to more than
one legal consequence. It may, if it constitutes a breach of the duty a person owes 1o
society, amount to a crime, for which the actor must answer to the public. At the same
time, the act may, if it involves injury and a breach of one's duty to another, constitute
a private cause of action for damages for which the actor must answer to the person
he injured. And that same act may have still another aspect to it: it may also involve a
breach of the duties of one's office or calling, in which event the actor must account
to his professional peers.

McLachlin J. considered whether prison disciplinary hearings are criminal proceedings and concluded
that they are not. Rather, their purpose is to maintain internal institutional discipline. At p. 20 she wrote:

The internal disciplinary proceedings to which the appellant was subject lack
the essential characteristics of a proceeding on a public, criminal offence. Their
purpose is not to mete out criminal punishment, but to maintain order in the prison. In
keeping with that purpose, the proceedings are conducted informally, swiftly and in
private. No courts are involved.

51 McLachlin J. then asked whether the consequences attendant upon a finding of guilt in a prison
disciplinary hearing were "true penal consequences”. She quoted from Wilson J.'s decision in
Wigglesworth in which Wilson J. defined true penal consequences as follows (at pp. 5 60-61):

This is not to say that if a person is charged with a private, domestic or
disciplinary matter which is primarily intended to maintain discipline, integrity or to
regulate conduct within a limited private sphere of activity, he or she can never
possess the rights guaranteed under s. 11. Some of these matters may well fall within
s. 11, not because they are the classic kind of matters intended to fall within the
section, but because they involve the imposition of true penal consequences. In my
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opinion, a true penal consequence which would attract the application of's. 11
is imprisonment or a fine which by its magnitude would appear to be imposed for the
purpose of redressing the wrong done to society at large rather than to the
maintenance of internal discipline within the limited sphere of activity. [Emphasis
added.]

McLachlin J. found that the punishment imposed on Mr. Shubley by the prison disciplinary court --
close confinement for five days on a special diet that fulfils basic nutritional requirements -- did not
constitute true penal consequences. At p. 23 she wrote:

I conclude that the sanctions conferred on the superintendent for prison
misconduct do not constitute "true penal consequences” within the Wigglesworth test.
Confined as they are to the manner in which the inmate serves his time, and involving
neither punitive fines nor a sentence of imprisonment, they appear to be entirely
commensurate with the goal of fostering internal prison discipline and are not of a
magnitude or consequence that would be expected for redressing wrongs done to
soclety at large.

52  Wilson J. and I dissented, finding that "solitary confinement" was a true penal consequence
coming within the second branch of the Wigglesworth test. In those reasons, I found that "close
confinement" was a punishment distinct in kind from the incarceration to which the general prison
population is subjected.

53 It was observed that the substantial and deleterious effects of solitary confinement are well
documented and have long been known. At p. 9 of Shubley, I wrote:

Prisons within prisons have been known to man as long as prisons have existed.
As soon as castles had dungeons there were special locations within those dungeons
for torture and for solitary confinement. The grievous effects of solitary confinement
have been almost instinctively appreciated since imprisonment was devised as a
means of punishment. Prisons within prisons exist today, exemplified by solitary
confinement. [Emphasis added.]

Because of these substantial effects, solitary confinement is not simply an alternative manner of
imprisonment in which a prisoner may serve his sentence. It is a punishment different in kind from
general incarceration and reduces the residual liberties that even an incarcerated individual possesses. At
pp. 9-10:

Solitary confinement certainly cannot be considered as a reward for good conduct. It
is, in effect, an additional violation of whatever residual liberties an inmate may
retain in the prison context and should only be used where it is justified... . I would
conclude, therefore, that solitary confinement must be treated as a distinct form of
punishment and that its imposition within a prison constitutes a true penal
consequence. [Emphasis added.]

54 However, I must follow the reasons of the majority in Shubley, supra. They are binding upon me
and I must loyally follow them. Shubley has concluded that prison disciplinary hearings are not criminal
proceedings. Under s. 3(2)(a) of the Legal Services Society Act, an applicant must meet both branches
of the test. As the appellant fails the first part, that is, the nature of the proceedings, there is no reason to
constder the second part, the consequences of the proceedings. The question as to whether the
imposition of punitive dissociation (solitary confinement) constitutes imprisonment need not be
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answered.
2. Section 3(2)(b): Civil Proceedings

55 It now must be determined whether disciplinary proceedings that may result in solitary
confinement come within the term "civil proceedings" in s. 3(2)(b). The definition of what is a "civil"
proceeding has varied. The term is used most often simply as a counterpoint to "criminal”, and it is this
definition that the appellant submits is the correct meaning to be given to this section. That is, any
proceeding that is not criminal is, by definition, civil. Section 3(2) is thus comprehensive and all
proceedings that have the potential to lead to imprisonment or confinement fall within its ambit.

56  In Landry, the British Columbia Court of Appeal found that disciplinary hearings are a matter of
internal administration. However the appellant submits that a prison disciplinary hearing cannot be so
classified. He points to the absence of any contract or consensual agreement between an inmate and the
penal institution in which he is incarcerated to support this position. It is argued that it is this absence
which distinguishes the position of a prisoner from that of the members of a union or a professional
body, such as a law society, who have willingly and specifically chosen to be bound by its by-laws and
who can be punished for a breach of them.

57 It is significant that this position is supported by Dickson J. (as he then was) in his concurring
judgment in Martineau v. Matsqui Institution Disciplinary Board, [1980] 1 S.C.R. 602 (Martineau No.
2), atp. 626:

Parenthetically, this notion of contractual commitment to rules of internal discipline,
a sort of volens, is sometimes advanced in support of the argument for a disciplinary
exception. Whatever may be the force of that argument in other contexts, it is wholly
inapplicable in a prison environment. [Emphasis added.]

88 As well, the appellant notes that the Legal Services Society considers the provision of legal
services to prisoners facing post-suspension, post-revocation and detention hearings to be mandatory
(White Paper: Core Services of the Legal Services Society of British Columbia (1994), at p. 33). He
contends that there is no principled way to distinguish between these types of hearings and prison
disciplinary hearings. In all these proceedings a prisoner's liberty interest is potentially at stake.

59  On the other hand, the respondent Legal Services Society submits that the fundamental criterion of
civil proceedings is that they deal with rights of a "personal and private nature". Prison disciplinary
hearings are not civil in nature for the purposes of s. 3(2)(b) because their basic purpose is to maintain
the internal good order of the institution. The Legal Services Society distinguishes post-suspension,
post-revocation and detention hearings from prison disciplinary hearings based on the private rights in
issue; the offender has a private right to parole or statutory release that could be affected by the outcome
of the post-suspension, post-revocation or detention hearing. In contrast, the Legal Services Society
submits, the principal purpose of prison disciplinary hearings is the maintenance of internal good order
and discipline within the penitentiary and not the adjudication of private rights or the provision for
redress of the violation of private rights. In short, they are a fundamentally different type of proceeding.

60  The respondent the Attorney General of British Columbia submits that the word "proceedings”
found in s. 3(2)(b) should properly be confined to court proceedings because of the formal procedures
and rules of evidence that make legal training so useful in that forum.

61 1believe it is clear that the use of the word "civil" in s. 3(2)(b) must have a meaning beyond the

adjudication of rights between two persons. To interpret "civil” in such a way is in effect to render s. 3
(2)(b) meaningless because imprisonment or confinement would rarely result from an adjudication of

http://www.lexisnexis.com/ca/legal/delivery/PrintDoc.do?jobHandle=2828%3A37904508...  11/5/2012



Page 17 ot 21

rights between individuals. To reach such a conclusion would run counter to the principles of statutory
interpretation set out in Rizzo Shoes, supra, since the term must be given a meaning that accords with
the statute as a whole.

62 In Black's Law Dictionary (6th ed. 1990), "civil" is defined as follows: "Of or relating to the state
or its citizenry. Relating to private rights and remedies sought by civil actions as contrasted with
criminal proceedings" (p. 244). The definition of a "civil action" is an "[a]ction brought to enforce,
redress, or protect private rights. In general, all types of actions other than criminal proceedings” (p.
245). This definition essentially accords with that offered by the Legal Services Society: "civil
proceedings”, as defined in s. 3(2)(b), refers to the enforcement, redress or protection of private rights.

63 However, the Legal Services Society is incorrect in its submission that no private right is in issue
in prison disciplinary hearings. In Martineau No. 2, supra, and the trilogy of R. v. Miller, [1985] 2

S.C.R. 613, Cardinal v. Director of Kent Institution, [1985] 2 S.C.R. 643, and Morin v. National Special
Handling Unit Review Committee, {1985] 2 S.C.R. 662, it has been specifically determined that
incarcerated persons continue to possess a residual liberty interest that can be implicated by institutional
action. For example in Miller, supra, at p. 637, Le Dain J. wrote: "In effect, a prisoner has the right not
to be deprived unlawfully of the relative or residual liberty permitied to the general inmate population of
an institution." (Emphasis added.) Although prisoners have been deprived in large measure of the liberty
enjoyed by most citizens, they continue to possess the liberty enjoyed by the general penitentiary
population.

64 The outcome of a prison disciplinary hearing could result in the imposition of a term in solitary
confinement -- that is, a period of incarceration separate from the general penitentiary population. From
this result it follows that a prisoner's private rights can be and are affected by a prison disciplinary
hearing. Solitary confinement as punishment (punitive dissociation) can be imposed only after a quasi-
judicial proceeding, namely a prison disciplinary hearing, has been held. As such it can be distinguished
from solitary confinement intended simply to preserve order in the institution (administrative
dissociation) or for the welfare of the inmate (protective custody). Thus, in my view a prison
disciplinary hearing is a civil proceeding within the definition of s. 3(2)(b) of the Legal Services Society
Act.

65 The consequences and effects of solitary confinement on prisoners demonstrate that it is not

simply an alternative type of incarceration. Rather it clearly constitutes a further deprivation of a
prisoner's residual liberty interests. The effects of solitary confinement were considered by Heald J. in
McCann v. The Queen, [1976] 1 F.C. 570 (T.D.), a decision that was analysed in detail in M. Jackson,
Prisoners of Isolation: Solitary Confinement in Canada (1983). Heald J. made it very clear that he
accepted the prisoners' testimony as to the very disturbing effects solitary confinement had upon them.
He found that the confinement of the plaintiff McCann and others in the solitary confinement unit of the -
British Columbia Penitentiary (since closed) amounted to cruel and unusual punishment in violation of

s. 2(b) of the Canadian Bill of Rights.

66 Professor Jackson points out the difficulty of accurately describing or measuring the effects of
solitary confinement on the human psyche, and the dearth of scientific literature detailing the
psychological effects. Rather research has tended to focus upon the physical surroundings of prisoners
confined in solitary. Professor Jackson writes at p. 64, "Dostoevsky is a surer guide than Glanville
Williams in understanding what it is that we do, in the name of the criminal law, when we send men to
the solitary-confinement cells". He notes that prisoner complaints stress the deeply depressing
psychological repercussions even more than the physical deprivations of solitary confinement.
Testifying in McCann, supra, Dr. George Scott, then the senior psychiatrist in the Canadian Penitentiary
Service, reported that, for example, 11 percent of the prisoners in solitary confinement were involved in
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slashing incidents compared to 1 percent of the general population and that 6.4 percent had attempted
suicide compared to 0.9 percent in the general prison population (McCann, at p. 599). Dr. Richard Korn,
an expert in criminology and penology, while testifying in McCann, said that removing a prisoner for an
extended period from the general prison population, that is, from the society in which he has a role, a
job, and friends, "condemn[s him] to survive by techniques which would unfit him for that open
society" (p. 592).

67 Itis clear that solitary confinement is not simply a different yet similar form of incarceration than
that experienced by the general prison population. Its effects can be serious, debilitating and possibly
permanent. They serve to both emphasize and support the conclusion that solitary confinement
constitutes an additional and a severe restriction on a prisoner's liberty.

68 It will be remembered that the Legal Services Society provides counsel for post-suspension, post-
revocation and detention hearings. Yet in those circumstances where solitary confinement may be
imposed as a result of serious disciplinary charges, the consequences flowing from a prison disciplinary
hearing will probably be more severe, and at the very least as severe, as those that may flow from those
hearings for which counsel is provided. There is no principled way to distinguish between these four
different civil proceedings. It follows that prison disciplinary hearings are civil proceedings within the
meaning of s. 3(2)(b).

69  The appellant has met the first part of the test laid out in s. 3(2)(b).

3. Section 3(2)(b): Confinement or Imprisonment

70  The second part of the test that the appellant must meet to succeed in this appeal is to show that he
"may be imprisoned or confined" as a result of the prison disciplinary hearing. As a result of being
charged under the Corrections and Conditional Release Act, the appellant spent a total of 38 days in
solitary confinement.

71 In Shubley, supra, it was determined that "close confinement"” is not imprisonment. At p. 23
McLachlin J., for the majority, writes:

I conclude that the sanctions conferred on the superintendent for prison
misconduct do not constitute "true penal consequences" within the Wigglesworth test.
Confined as they are to the manner in which the inmate serves his time, and involving
neither punitive fines nor a sentence of imprisonment, they appear to be entirely
commensurate with the goal of fostering internal prison discipline and are not of a
magnitude or consequence that would be expected for redressing wrongs done to
society at large. [Emphasis added.] :

Imprisonment is clearly a true penal consequence within the meaning given the term in Wigglesworth,
supra. By inference, then, if solitary confinement is not a true penal consequence, it cannot be equated
with imprisonment that is separate and different from the incarceration already experienced by an

inmate. The question that remains is whether solitary confinement is "confinement" within the meaning
of s. 3(2)(b).

72 Itis noteworthy that the Legal Services Society concedes that the prison disciplinary hearings
faced by the appellant may lead to his confinement pursuant to s. 3(2)(b). The Attorney General of
British Columbia disputes this concession. He submits, instead, that s. 3(2)(b) is intended to provide
legal services to someone who faces a civil proceeding "which involves the exercise of the power to
imprison or confine to which that person is not normally subject. Because prisoners are already
incarcerated, the power to imprison or confine has already been exercised" (emphasis added). In effect
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the Attorney General contends that a currently incarcerated person cannot be confined.

73 This assumption, with respect, must be rejected. Martineau No. 2, supra, together with the trilogy
of Miller, supra, Morin, supra, and Cardinal, supra, make it very clear that incarcerated persons retain a
residual liberty interest. This interest can be defined as the right to be treated in the same way as other
members of the general prison population. Although these cases dealt with the duty resting upon prison
officials to act fairly when disciplining prisoners, implicit in the reasons is the acknowledgment that
prisoners retain certain enforceable private rights. See for example the following statement by Le Dain J.
in Miller, supra, at p. 641:

Confinement in a special handling unit, or in administrative segregation as in
Cardinal, is a form of detention that is distinct and separate from that imposed on the
general inmate population. It involves a significant reduction in the residual liberty of
the inmate. It is in fact a new detention of the inmate, purporting to rest on its own
foundation of legal authority. [Emphasis added.]

Le Dain J. carefully distinguished between "form[s] of confinement or detention in which the actual
physical constraint or deprivation of liberty ... is more restrictive or severe than the normal one in an
institution" and "the mere loss of certain privileges" (p. 641). This statement is in accord with his writing
in Cardinal, supra, at p. 653 that confinement in administrative dissociation or in a special handling unit
is a "significantly more restrictive and severe for[m] of detention than that experienced by the general
inmate population".

74 Section 44(1)(f) of the Corrections and Conditional Release Act, provides that an inmate found
guilty of a "serious disciplinary offence" may face "segregation from other inmates for a maximum of
thirty days". It is clear from the trilogy of cases that segregation, whether administrative as in Cardinal
or punitive as in this appeal, is a form of incarceration more restrictive than the incarceration
experienced by the general prison population. It results in a deprivation of that residual liberty interest
possessed by prisoners within our penitentiaries. This deprivation represents a further confinement of the
appellant in a prison within a prison. It certainly constitutes a "confinement” within the meaning of's. 3

2)(b).

75  Solitary confinement has in the past and will undoubtedly have a significant and deleterious effect
upon prisoners. Nonetheless, it is a punishment that may well be required in order to protect other
prisoners and custodians and to ensure an appropriate standard of discipline in the penitentiary.
Maintaining order in a medium or maximum security setting must at times be daunting to say the least.
Yet the maintenance of order is essential for all within its confines. It is because of the possible effects
and consequences of solitary confinement that a fair hearing is required. Fairness requires that the
prisoner be provided with legal counsel.

76 The concurring judgment of MacGuigan J.A. in Howard v. Stony Mountain Institution, {1984] 2
F.C. 642, provides some useful guidance as to the necessity of legal counsel in prison disciplinary
hearings. He considered the presence of a lawyer for the prisoner to be essential in hearings in which an
inmate faced the possibility of losing earned remission. At p. 688 he wrote:

In sum, other than, perhaps, in fact situations of unique simplicity, I cannot
imagine cases where a possible forfeiture of earned remission would not bring into
play the necessity for counsel. Indeed, in my view the probability that counsel will be
required for an adequate hearing on charges with such consequences is so strong as to
amount effectively to a presumption in favour of counsel, a departure from which a
presiding officer would have to justify. [Emphasis added.]
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A prisoner earns remission for his good behaviour in prison. He can lose it as the result of disciplinary
measures taken pursuant to the Corrections and Conditional Release Act. Earned remission effectively

shortens the time a prisoner spends in prison but does not affect the manner in which he spends his time
in prison.

7T By way of comparison, solitary confinement with its very real deprivation of privileges can have a
significant impact on the manner in which a prisoner is incarcerated, as well as affecting his right to earn
remission. Representation by counsel obviously assumes an even greater importance when solitary
confinement may be imposed as a punishment.

78 By way of summary the following can be stated:

1. Asaresult of the serious disciplinary charge, the appellant faced the possibility
of punishment by way of solitary segregation.
2. The disciplinary proceedings are civil proceedings within the meaning of that

term as it is used in s. 3(2)(b) of the Legal Services Society Act.

Solitary segregation constitutes confinement as that term is used in s. 3(2)(b).

4. It follows that the appellant has met the requirements of s. 3(2)(b) of the Legal
Services Society Act and is entitled to be provided with the services of a lawyer
for the disciplinary hearing.

5. As a result of the conclusions outlined in these reasons I cannot, with the
greatest of respect, agree with the decision of the British Columbia Court of
Appeal in Landry, supra.

2

V. Costs

79  The appellant seeks his costs in this Court and in the courts below on a solicitor-client basis. It is
well settled that solicitor-client costs are unusual. They should not be awarded unless there is something
in the behaviour of the losing party that takes the case outside the ordinary. See K. Roach, Constitutional
Remedies in Canada (loose-leaf), at para. 11.860. For example, solicitor-client costs were awarded when
this Court was of the opinion that the unsuccesstul party should not have pursued the litigation or the
unsuccessful party had been unreasonable in some other way. See Palachik v. Kiss, [1983] 1 S.C.R. 623.
They have also been awarded when a respondent without financial resources who had not wished to
pursue the case to this Court was successful in a case which was of considerable importance to a large
group or class: Roberge v. Bolduc, [1991] 1 S.C.R. 374. An exception was also made where a
respondent public interest group was successful. See Friends of the Oldman River Society v. Canada
(Minister of Transport), [1992] 1 S.C.R. 3, at p. 80, in which La Forest J. awarded solicitor-client costs
"given the Society's circumstances and the fact that the federal Ministers were joined as appellants even
though they did not earlier seek leave to appeal to this Court".

80 Itis certainly true that in the highest and best traditions of the Bar the appellant's counsel has
worked long, diligently and with great skill to represent an indigent appellant. He is deserving of high
praise. Nonetheless, there is nothing in this case or in the behaviour of the Legal Services Society or the
Attorney General of British Columbia which would warrant an award of solicitor-client costs. Therefore
the appellant should have his party and party costs throughout.

VI.  Disposition

81 The appellant is a "qualifying individual" within the provision of s. 3(2)(b) of the Legal Services
Society Act and is entitled to the requisite legal services for his disciplinary hearing. The appeal is
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therefore allowed with costs throughout these proceedings.

Solicitors for the appellant: Conroy & Company, Abbotsford, B.C.

Solicitors for the respondent the Legal Services Society: MacAdams Law Firm, Abbotsford, B.C.; Legal
Services Society, Vancouver.

Solicitor for the respondent the Attorney General of British Columbia: The Ministry of the Attorney

General, Vancouver.
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REASONS FOR JUDGMENT
LoVECCHIO J.:--

INTRODUCTION

1 On August 31, 2000, applications were brought by Dundee Securities Corporation, Peters & Co.
Limited, Nesbitt Burns Inc., Newcrest Capital Inc., RBC Dominion Securities, Bunting Warburg Dillon
Read Inc., First Energy Capital Corporation (being the underwriters in the flow-through common share
offering of Merit Energy Ltd., described below), certain directors and officers of Merit Energy Ltd. and
Larry Delf, a representative purchaser of flow-through common shares in Merit, to determine whether
these applicants were entitled to a priority in the nature of an equitable lien over the proceeds of the sale
of Merit's assets.

2 1dismissed the equitable lien applications. The Underwriters, except First Energy Capital
Corporation, appealed that decision.

3 Needless to say, the applicants wanted to be recognized as ordinary creditors of Merit in the event
they did not have an equitable lien.

4 Pending the hearing of the equitable lien appeal, the administration of the estate of Merit continued.
As aresult of my dismissal of the equitable lien claim, the Trustee anticipated that a fund of
approximately $10 million would be available for distribution to unsecured creditors.

5  Accordingly, the Trustee sought a determination as to the right of the Flow-Through Shareholders,
the Underwriters and the Directors and Officers to be recognized as ordinary creditors of Merit and to be
included in the distribution.

6 Iheard argument on that issue on April 30, 2001 but reserved my decision until the results of the
appeal were known. On May 18, 2001, the appeal was heard and dismissed!, so it is now appropriate to
make the requested determination.

7 The Trustee takes the position that the claims in issue are in substance claims by shareholders for
the return of equity and, on the basis of the decision in Re: Blue Range Resource Corp.?, must rank
behind the claims of Merit's unsecured creditors.

8  Alternatively, the Trustee argues that their claims are too contingent to constitute provable claims
under the Bankruptcy and Insolvency Act.?

9  The Flow-Through Shareholders, the Underwriters and the Directors and Officers submitted that
their claims were in substance creditor claims and that they were not too contingent, thus qualifying
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them to rank as unsecured creditors in Merit's insolvency. If that position is sustained, the quantification
of those claims will be a separate issue.

BACKGROUND

10 Merit was in the business of the exploration, development and production of natural gas and crude
oil in Alberta and Saskatchewan.

11 OnlJuly 15, 1999, the Underwriters entered into an underwriting agreement with Merit whereby
they agreed to participate in a public offering 0f 2,222,222 Flow-Through Shares of Merit. Paragraph 16
of the Underwriting Agreement states in part:

The Corporation shall indemnify and save each of the Indemnified Persons harmless
against and from all liabilities, claims, demands, losses, (other than losses of profit in
connection with the distribution of common shares), costs, damages and expenses to
which any of the Indemnified Persons may be subject or which any of the
Indemnified Persons may suffer or incur, whether under the provisions of any statute
or otherwise, in any way caused by, or arising directly or indirectly from or in
consequence of:

(2)

(b)

any information or statement contained in the Public Record (other than any
information or statement relating solely to one or more of the Underwriters and
furnished to the Corporation by the Underwriters for inclusion in the Public
Record) which is or is alleged to be untrue or any omission or alleged omission
to provide any information or state any fact the omission of which makes or is
alleged to make any such information or statement untrue or misleading in light
of all the circumstances in which it was made;

any misrepresentation or alleged misrepresentation (except a misrepresentation
or alleged misrepresentation which is based upon information relating solely to
one or more of the Underwriters and furnished to the Corporation by the
Underwriters for inclusion in the Public Record) in the Public Record.

12 The Underwriting Agreement provides in Paragraph 2 (entitled "Corporation's Covenants as to

Qualification") that:

[Merit] agrees:

(a)

(b)

prior to the filing of the Preliminary Prospectus and thereafter and prior to the
filing of the Prospectus, to allow the Underwriters to participate fully in the
preparation of the Preliminary Prospectus (excluding the documents
incorporated therein by reference) and such other documents as may be
required under the Applicable Securities Laws in the Filing Jurisdictions to
qualify the distribution of the Common Shares in the Filing Jurisdictions and
allow the Underwriters to conduct all due diligence which the Underwriters
may reasonably require (including with respect to the documents incorporated
therein by reference) in order to (i) confirm the Public Record is accurate and
current in all material respects; (i1) fulfill the Underwriters' obligations as
agents and underwriters; and (ii1) enable the Underwriters to responsibly
execute the certificate in the Preliminary Prospectus or the Prospectus required
to be executed by the Underwriters;

the Corporation shall, not later than on July 19, 1999, have prepared and filed
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the Preliminary Prospectus...with the Securities Commissions...
(¢)  the Corporation shall prepare and file the Prospectus...as soon as possible and
in any event not later than 4:30 p.m. (Calgary time) on August 3, 1999...

(¢) that, during the period commencing with the date hereof and ending on the
conclusion of the distribution of the Common Shares, the Preliminary
Prospectus and the Prospectus will fully comply with the requirements of
Applicable Securities Laws of the Filing Jurisdictions and, together with all
information incorporated therein by reference, will provide full, true and plain
disclosure of all material facts relating to the Corporation and the Common
Shares and will not contain any misrepresentation; provided that the
Corporation does not covenant with respect to information or statements
contained in such documents relating solely to one or more of the Underwriters
and furnished to the Corporation by one or more of the Underwriters for
inclusion in such documents or omissions from such documents relating solely
to one or more of the Underwriters and the foregoing covenant shall not be
considered to be contravened as a consequence of any material change
occurring after the date hereof or the occurrence of any event or state of facts
after the date hereof if, in each such case, the Corporation complies with
subparagraphs 3(a), (b), (c) and (d).

13 In accordance with its covenant, Merit filed a Preliminary Prospectus and a Prospectus to qualify
the shares for issue and ultimately the offering closed on August 17, 1999, at which time 2, 222, 222
Flow-Through Shares of Merit were issued.

14  The Prospectus indicated that:

The gross proceeds of this Offering will be used to incur CEE in connection with the
Corporation's ongoing oil and natural gas exploration activities. The Underwriters' fee
and the expenses of this Offering will be paid from Merit's general funds...

The Flow-through Common Shares will be issued as Flow-through Shares' under the
Act. The Corporation will incur on or before December 31, 2000, and renounce to
each purchaser of Flow-through Common Shares, effective on or before December
31, 1999, CEE in an amount equal to the aggregate purchase price equal to the
aggregate purchase price paid by such purchaser.

Subscriptions for Flow-through Common Shares will be made pursuant to one or
more subscription agreements ('Subscription Agreements') to made between the
Corporation and one or more of the Underwriters or one or more sub-agents of the
Underwriters, as agent for, on behalf of and in the name of the purchasers of Flow-
through Common Shares...

15  The Prospectus also indicated that:

.. Pursuant to the Subscription Agreements, the Corporation will covenant and agree
(i) to incur on or before December 31, 2000 and renounce to the purchaser, effective
on or before December 31, 1999, CEE in an amount equal to the aggregate purchase
price paid by such purchaser for the Flow-Through Common Shares and (ii) that if
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the Corporation does not renounce to such purchaser, effective on or before
December 31, 1999, CEE equal to such amount, or if there is a reduction in such
amount renounced pursuant to the provision of the Act and as the sole recourse of the
purchaser for such failure or reduction, the Corporation shall indemnify the purchaser
as to, and pay in settlement thereof to the purchaser, an amount equal to the amount
of any tax payable or that may become payable under the Act...by the purchaser as a
consequence of such failure or reduction...

In respect of CEE renounced effective on December 31, 1999, and not incurred prior
to the end of the period commencing on the date that the Subscription Agreement is
entered into and ending on February 29, 2000, the Corporation will be required to pay
an amount equivalent to interest to the Government of Canada. Any amount of CEE
renounced on December 31, 1999 and not incurred by December 31, 2000 will result
in a reassessment of deductible CEE to subscribers. However, interest in respect of
additional tax payable under the Act by a purchaser of Flow-Through Common
Shares will generally not be levied in respect of such reassessment until after April
30, 2001.

16  The Underwriters each entered into Subscription and Renunciation Agreements with Merit for the
purchase of the Flow-Through Shares, containing the covenants described in paragraph 15 above.

17 Merit did not incur CEE as anticipated and in fact only approximately $4 million (of the
anticipated $15 million of CEE) was renounced to the Flow-Through Shareholders prior to Merit being
placed in receivership, leaving an $11 million shortfall. As a result, those Flow-Through Shareholders,
who anticipated tax deductions based on $15 million of CEE, were potentially faced with a tax problem.

18  The Directors and Officers entered into indemnity agreements with Merit, which state in part that:

To the full extent allowed by law, [Merit]...agrees to indemnify and save harmless the
Indemnified Party, his heirs, successors and legal representatives from and against
any and all damages, liabilities, costs, charges or expenses suffered or incurred by the
Indemnified Party, his heirs, successors or legal representatives as a result of or by
reason of the Indemnified Party being or having been a director and/or officer of
[Merit] or by reason of any action taken by the Indemnified Party in his capacity as a
director and/or officer of [Merit], including without limitation, any liability for unpaid
employee wages, provided that such damages, liabilities, costs, charges or expenses
were not suffered or incurred as a direct result of the Indemnified Party's own fraud,
dishonesty or wilful default.

19 Merit, the Underwriters and the Directors and Officers have been named as defendants in several
actions commenced throughout Canada by or on behalf of the Flow-Through Shareholders. These
actions allege that Merit, the Underwriters, the Directors and Officers and PriceWaterhouseCoopers are
liable to the Plaintiffs because of misrepresentations made in the Prospectus. The Plaintiffs seek, inter
alia, damages against all defendants, recision of their purchase of the Flow-Through Shares and damages
for lost tax benefits associated with the Flow-Through Shares. The Underwriters have third-partied
Merit and the Directors and Officers. As noted, the Underwriters and the Directors and Officers
previously sought recognition as equitable lien holders (which was denied) and now they seek
recognition as ordinary creditors.

20 PriceWaterhouseCoopers was at all material times the auditor of Merit. As
PriceWaterhouseCoopers had not yet filed a proof of claim at the time the Trustee filed its motion, the
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Trustee's materials did not address its claim as part of its application. However, the Trustee did not
object to PriceWaterhouseCoopers participating in this application.

21 PriceWaterhouseCoopers is in a similar position as the Underwriters and the Directors and Officers
as it too has an indemnity from Merit and has also been sued by the Flow-Through Shareholders for
misrepresentation. Its indemnity states that:

Merit Energy Ltd. hereby indemnifies Price WaterhouseCoopers LLP
("PriceWaterhouseCoopers")...and holds them harmless from all claims, liabilities,
losses, and costs arising in circumstances where there has been a knowing
misrepresentation by a member of Merit Energy Ltd.'s management, regardless of
whether such a person was acting in Merit Energy Ltd.'s interest. This
indemnification will survive termination of this engagement letter. This release and
indemnification will not operate where Price WaterhouseCoopers ought to have
uncovered such knowing misrepresentation but failed to, due the gross negligence or
willful misconduct of PriceWaterhouseCoopers, its partners and/or employees.

ISSUES
I. Are the claims of the Flow-Through Shareholders subordinate to the claims of Merit's
unsecured creditors?
2. Are the claims of the Underwriters, the Directors and Officers and

PriceWaterhouseCoopers subordinate to the claims of Merit's unsecured creditors?

DECISION - ISSUE 1

The claims of the Flow-Through Shareholders are subordinate to the claims of Merit's
unsecured creditors as they are in substance shareholder claims for the return of an
equity investment.

ANALYSIS

22 Central to this application are the reasons of my sister Romaine J. in Re: Blue Range Resource
Corp.

23 Inthat case, Big Bear Exploration Ltd. completed a hostile takeover for all of the shares of Blue
Range Resource Corporation. After the takeover was completed, Big Bear alleged that the publicly
disclosed information upon which it had relied in purchasing the Blue Range shares was misleading and
that the shares were worthless. As sole shareholder, Big Bear authorized Blue Range to commence
CCAA proceedings and then submitted a claim as an unsecured creditor in Blue Range's CCCA
proceedings, based on the damages it alleged it had suffered as a result of Blue Range's
misrepresentations.

24 Romaine J. rejected Big Bear's attempt to prove as an unsecured creditor and held that Big Bear's
claim was "in substance" a sharcholder claim for a return of an equity investment and therefore ranked
after the claims of unsecured creditors according to the general principles of corporate law, insolvency
law and equity.

25 Romaine J. stated at pp. 176-177:

In this case, the true nature of Big Bear's claim is more difficult to characterize. There
may well be scenarios where the fact that a party with a claim in tort or debt is a
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shareholder is coincidental or incidental, such as where a sharcholder is also a regular
trade creditor of a corporation, or slips and falls outside the corporate office and thus
has a claim in negligence against the corporation. In the current situation, however,
the very core of the claim is the acquisition of Blue Range shares by Big Bear and
whether the consideration paid for such shares was based on misrepresentation. Big
Bear had no cause of action until it acquired shares of Blue Range, which it did
through share purchases for cash prior to becoming a majority shareholder, as it
suffered no damage until it acquired such shares. This tort claim derives from Big
Bear's status as sharecholder, and not from a tort unrelated to that status. The claim for
misrepresentation therefore is hybrid in nature and combines elements of both a claim
in tort and a claim as shareholder. It must be determined what character it has in
substance.

It is true that Big Bear does not claim recision. Therefore, this is not a claim for return
of capital in the direct sense. What is being claimed, however, is an award of damages
measured as the difference between the "true" value of Blue Range shares and their
"misrepresented” value - in other words, money back from what Big Bear "paid" by
way of consideration...A tort award to Big Bear could only represent a return of what
Big Bear invested in equity of Blue Range. It is that kind of return that is limited by
the basic common law principle that shareholders rank after creditors in respect of
any return on their equity investment. ...

I find that the alleged share exchange loss derives from and is inextricably
intertwined with Big Bear's sharcholder interest in Blue Range. The nature of the
claim is in substance a claim by a sharcholder for a return of what it invested qua
shareholder, rather than an ordinary tort claim.

26 Romaine J. went on at pp. 177-184 to describe five policy reasons which justified the conclusion
that shareholders' claims such as Big Bear's should be ranked behind the claims of Blue Range's
unsecured creditors. In summary, they are:

(i)  the claims of shareholders rank behind the claims of creditors in insolvency;

(ii)  creditors do business on the assumption that they will rank ahead of shareholders in
the event of their debtor's insolvency;

(i) shareholders are not entitled to rescind their shares on the basis of misrepresentation
after the company has become insolvent;

(iv)  United States jurisprudence supports the priority of creditors in "stockholder fraud"
cases; and

(v)  to allow the shareholders to rank pari passu with the unsecured creditors could open
the floodgates to aggrieved shareholders launching misrepresentation actions.

27 Re Canada Deposit Insurance v. Canadian Commercial Bank® is also central to this application.
That case involved an issue of priorities with respect to the insolvency of the Canadian Commercial
Bank. In an effort to preserve the bank, a participation agreement was entered info among the
governments of Canada and Alberta, the Canada Deposit Insurance Corporation and six commercial
banks. The sum of $255 million was advanced and it was to be repaid by CCB out of certain portfolio
assets and pre-tax income. The agreement promised an indemnity in the event of insolvency, and gave
the participants a right to subscribe for shares in CCB at a named price.

28  The Supreme Court of Canada held that although the participation agreement contained both debt
and equity features, it was, in substance, a debt transaction. Iacobucci J. stated at p. 406:
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As | see it, the fact that the transaction contains both debt and equity features does
not, in itself, pose an insurmountable obstacle to characterizing the advance of $255
million. Instead of trying to pigeon-hole the entire agreement between the Participants
and C.C.B. in one of two categories, | see nothing wrong in recognizing the
arrangement for what it is, namely, one of a hybrid nature, combining elements of
both debt and equity but which, in substance, reflects a creditor-debtor relationship.
Financial and capital markets have been most creative in the variety of investments
and securities that have been fashioned to meet the needs and interests of those who
participate in those markets. It is not because an agreement has certain equity features
that a court must either ignore those features as if they did not exist or characterize
the transaction on the whole as an investment. There is an alternative. [t is
permissible, and often required, or desirable, for debt and equity to coexist in the
given financial transaction without altering the substance of the agreement.
Furthermore, it does not follow that each and every aspect of such an agreement must
be given the exact same weight when addressing a characterization issue. Again, it is
not because there are equity features that it is necessarily an investment in capital.
This is particularly true when, as here, the equity features are nothing more than
supplementary to and not definitive of the essence of the transaction. When a court is
searching for the substance of a particular transaction, it should not too easily be
distracted by aspects which are, in reality, only incidental or secondary in nature to
the main thrust of the agreement. [emphasis added]

29  Asnoted, the Flow-Through Shareholders have commenced several actions. Against Merit, they
seek recision or damages due to an alleged misrepresentation in the Prospectus (based on their statutory
rights to these remedies as disclosed in the Prospectus). They also claim damages relating to lost tax
benefits associated with the Flow-Through Shares. While this is a contractual remedy based on the
Subscription and Renunciation Agreements, it also has elements of misrepresentation flowing from
certain descriptive statements made in the Prospectus.

30  The Flow-Through Shareholders submitted that they are entitled to be treated as creditors based on
the actions they have commenced, but the Trustee objects to this treatment and has sought the direction
of the Court in this regard.

i The Trustee's Position

31 The Trustee (through counsel) focussed on the allegations made in the statements of claim in its
analysis. It suggested that the essential allegation of the Flow-Through Shareholders in their actions is
misrepresentation and that as a result of such misrepresentation they have suffered damages. The
Trustee then described the remedy sought as, in essence, a claim for a return of equity. The Trustee
suggested that the claim for the anticipated tax benefits was no more than a claim for a benefit that was
ancillary to their shareholding interest. The Trustee also described the Flow-Through Shareholders'
application to prove as unsecured creditors as an attempt to take a "second kick at the can", following
the failure of their equity investment.

32 Using the reasoning of Romaine J. in Re: Blue Range Resource Corp, the Trustee argued that the
claim of the Flow-Through Shareholders must be subordinated to Merit's unsecured creditors. The
Trustee submitted that all five policy reasons listed in that case (and described above) are present in this
case, emphasizing that the dividend will be reduced 20 to 27% ( from 15 to 11-12 cents) if the Flow-
Through Shareholders' claims are included in the unsecured creditors’ pool and that the facts in this case
favour subordination even more than the facts in Re: Blue Range Resource Corp., as some of the Flow-
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Through Sharcholders are secking to rescind their purchase of the Flow-Through Shares in their actions.
1i.  The Flow-Through Shareholders' Position

33 Arguments were filed separately by Mr. McNally, as Counsel for Larry Delf (Mr. Delf being the
designate of the Representative Flow-Through Shareholders group), and by Mr. Shea as Counsel for
certain other Flow-Through Shareholders.

The Representative Flow-Through Shareholders Group's Position

34 Mr. McNally did not take issue with the suggestion that as a general rule, sharcholders rank after
secured creditors. He also did not object to the reasoning of Romaine J. in Re: Blue Range Resource
Corp., provided the case is limited to its context and not used to stand for the general proposition that in
no circumstances may a shareholder ever have a claim provable in bankruptcy.

35 Mir. McNally did object to the Trustee's characterization of the claim as a single claim for
misrepresentation seeking damages equal to their purchase price for the shares. He suggested that the
claims involved firstly, a right to damages or recision qua shareholder under securities legislation and
secondly, a right to damages for breach of an indemnity provision qua debt holder. He also submitted
that this latter claim may also be seen as having nothing to do with misrepresentation in the Prospectus
or a return of capital, but arises independently as a result of Merit's failure to incur and then renounce
CEE to the shareholders to enable them to obtain certain tax deductions.

36 Mr. McNally suggested that this latter claim for tax losses was also a claim provable in

bankruptey. He referenced Laskin J.A.'s recognition in Re Central Capital Corporation¢ that shareholders
may participate as creditors in the context of declared dividends because the liquidity provisions of
corporate legislation would not have been triggered if the dividends had been declared prior to
insolvency and would therefore be enforceable debts. Laskin J.A. stated at p.536:

It seems to me that these appellants must either be shareholders or creditors. Except
for declared dividends, they cannot be both... Moreover, as Justice Finlayson points
out in his reasons, courts have always accepted the proposition that when a dividend
is declared it is a debt on which each shareholder can sue the corporation.

37 Mr. McNally also relied on Re G.M.D. Vending Co.” where the British Columbia Court of Appeal
allowed declared but unpaid dividends to rank with other unsecured claims in a bankruptcy.

38 He also emphasized that the CEE aspect of the relationship between the Flow-Through
Shareholders, on the one hand, and Merit, the Underwriters and the Directors and Officers, on the other,
possesses many of the indicia of debt mentioned by Weiler J.A. in Re Central Capital Corporation in
that: (1) Merit is obliged to expend the funds raised by the Prospectus on CEE and the funds are
advanced by Flow-Through Shareholders for this specific purpose alone, (2) there is an indemnity
provision in the Prospectus itself to the Flow-Through Shareholders if this does not occur, evidencing an
intention that the investors are to be fully repaid for the loss of the tax benefit,® and (3) interest becomes
due for the amount of the failed tax write-off and is covered by the indemnity provision as tax payable.

39 He suggested that the indemnity provisions in the Subscription and Renunciation Agreements are
enforceable at law without consideration of corporate liquidity and are an acknowledgment of the unique
commercial position of the Flow-Through Shareholders in the event that the CEE is not renounced. He
concluded by submitting that the potential liquidity problem and contingent liability must constitute the
rationale for the presence of the indemnity in the Subscription and Renunciation Agreements in the first
place.
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The Other Flow-Through Shareholders Group's Position

40 Mr. Shea suggested that not only were the claims for tax losses relating to the CEE provable
claims, the tort/statutory aspects of their claims were also provable claims, albeit they would be dealt
with as "contingent” claims within the meaning of ss. 121 and 135 of the BIA®. He further submitted that
the fact they are claims by shareholders is irrelevant.

41  He relied on Gardner v. Newton' as authority for the proposition that a contingent claim is a claim
that may or may not ripen into a debt depending on the occurrence of some future event. Mr. Shea also
suggested that so long as the claim is not too remote or speculative, a claim, even though it has not yet
been reduced to judgment, may still be a contingent claim. Mr. Shea pointed out that the Ontario Court
of Appeal in Re Confederation Treasury Services Ltd.!! departed from the earlier cases relied upon by
the Trustee, including Claude Resources (Trustee of) v. Dutton'®, The Court of Appeal stated they
imposed too high of a threshold for the establishment of a contingent claim and held that it was not
necessary to demonstrate probability of liability but merely to show they were not too remote or
speculative.

42 He asserted that the claims are not shareholder claims, but claims for statutory remedies and for
breach of contract and must rank with Merit's other unsecured creditors for that reason. Mr. Shea also
said the Court must look to the substance of the relationship between the claimant and the bankrupt and
most importantly, the context in which the claim is made.

43  Mr. Shea then argued that it would not be equitable to subordinate these claims while other claims
based on tort, breach of contract or statutory remedy are allowed to rank as unsecured claims and
concluded that the traditional principles for subordinating claims by shareholders do not apply to this
case.

44 He suggested that allowing claims for statutory remedies and/or breach of contract based on
misrepresentation to rank as unsecured claims will not affect how creditors do business with companies.
Further, he argued that allowing this result will not "open the floodgates" as the statutory remedies
involved are narrow in scope and have strict and relatively short time frames.

iii.  The Underwriters' Position

45  Tirstly, the Underwriters supported the Flow-Through Shareholders' submissions regarding the
nature of their claims. They emphasized that Re: Blue Range Resource Corp should not stand for the
proposition that shareholders must always be subordinated to unsecured creditors simply because they
are sharcholders. Rather, the nature and substance of their claims determines the treatment they receive
in the estate.

46  The Underwriters also suggested that Re: Blue Range Resource Corp turned on its unique facts of
a purchaser of Blue Range shares having knowledge of misrepresentations yet exercising shareholder
rights, such as authorizing the company to take CCAA proceedings and then making an unsecured claim
in those proceedings for the loss associated with its share purchase. The sharcholder in that case did not
claim recision and did not deny or attempt to avoid its shareholder status. Moreover, there was no
contractual right to be treated by the company as anything but a shareholder.

47  The Underwriters distinguished the claims of the Flow-Through Shareholders from those of Big
Bear in Re: Blue Range Resource Corp as follows: (1) the Flow-Through Shareholders are not pursuing
tort claims based on their status as shareholders, but rather are asserting a statutory right of recision,
thereby refuting their status as shareholders, (2) the Flow-T hrough Shareholders also allege a direct
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contractual claim for indemnity against Merit pursuant to Subscription and Renunciation Agreements in
which Merit agreed to incur qualifying expenditures (CEE), to renounce the resulting tax benefits to
them and to indemnify them if it failed to incur the CEE, and (3) if their claims are ultimately
successful, the Flow-Through Shareholders will be former shareholders and current creditors of Merit.

Resolution- ISSUE 1

48 1 agree with Romaine J. that the correct approach is to first examine the substance of the claim
made against the insolvent. There are the two claims mentioned by counsel for the Flow-Through
Shareholders. The first is an alternate remedy for damages or recision based on the alleged
misrepresentations contained in the Prospectus. I was advised that some have advanced only one of
these alternative claims. The second is cast as a claim in damages under the indemnity in the
Subscription and Renunciation Agreements for the failure to renounce CEE.

49  The Flow-Through Shareholders' claims for recision or damages based on misrepresentation derive
from their status as Merit shareholders. Regardless of how they are framed?, the form the actions take
cannot overcome the substance of what is being claimed. It is plain from the Prospectus and the
Subscription and Renunciation Agreements that the Flow-Through Shareholders invested in equity. It is
equally plain from their actions that what they seek to recoup, in substance, is their investments. As in
Re: Blue Range Resource Corp, the "very core” of these claims arises from the circumstances
surrounding the acquisition of Merit shares. The Flow-Through Shareholders had no cause of action
until they acquired the Flow-Through Shares and their claims include a direct claim for return of capital
in their request for recision and in the case of a damage claim, just as in Re: Blue Range Resource Corp,
the measure of damages enables them to recover the purchase price of the shares.

50 Itis true these shareholders are using statutory provisions to make their claims in damages or
recision rather than the tort basis used in Re: Blue Range Resource Corp, but in substance they remain
shareholder claims for the return of an equity investment. The right to a return of this equity investment
must be limited by the basic common law principle that shareholders rank after creditors in respect of
any return of their equity investment.

51 Now what about the second aspect of the claims?

52 The second claim of the Flow-Through Shareholders has some of the features of a debt and the
Subscription and Renunciation Agreements provide for a specific remedy in the event Merit fails to
comply with its undertaking to make and renounce the CEE expenditures.

53  While the discussion in Re Central Capital Corporation regarding the claim for declared dividends
is appealing, it does not precisely apply in these circumstances. The tax advantages associated with
flow-through shares is reflected in a premium paid for the purchase of the shares'*. In essence, what
happens in a flow-through share offering (as sanctioned by the Income Tax Act®) is the shareholder
buys deductions from the company. As the company has given up deductions, it wants to be paid for
those deductions that it is renouncing. From the perspective of the purchaser of the shares, the premium
for the shares would not have been paid without some assurance that the deductions will be available. I
note the purchaser is also required to reduce their adjusted cost base of the shares (for tax purposes) by
the amount of the deductions utilized by the purchaser.

54  While the Flow-Through Sharcholders paid a premium for the shares (albeit to get the deductions),
in my view the debt features associated with the CEE indemnity from Merit do not "transform" that part
of the relationship from a shareholder relationship into a debt relationship. That part of the relationship
remains "incidental" to being a shareholder.
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55 In summary, the Flow-Through Shareholders' claims, regardless of the basis chosen to support
them, are in substance claims for the return of their equity investment and accordingly cannot rank with
Merit's unsecured creditors.

DECISION - ISSUE 2

The claims of the Underwriters, the Directors and Officers and
PriceWaterhouseCoopers are not subordinate to the claims of Merit's unsecured
creditors as they are in substance creditors' claims that are not too contingent to
constitute provable claims.

i The Trustee's Position

56  The Trustee argued that while on their face, the Underwriters' and the Directors and Officers'
claims are not shareholder claims, "in substance", they are sharcholders' claims and are no more than an
indirect passing-on to Merit of the Flow-Through Sharcholders' claims. As a result, the Trustee
submitted, equity dictates that since the Flow-Through Shareholders' claims must rank behind those of
the unsecured creditors, the claims of the Underwriters and the Directors and Officers must fail as well.
The Trustee suggested this subordination follows from the policy considerations set out by Romaine J.
in Re: Blue Range Resource Corp. Alternatively, the Trustee asserted that the claims of the Underwriters
and the Directors and Officers are so contingent they must be valued at nil.

1. The Underwriters' Position

57  The Underwriters argued that regardless of how the Court characterized the Flow-Through
Shareholders' claims, the Trustee cannot succeed against the Underwriters because: (1) the indemnity
claims are based on contractual, legal and equitable duties owed to the Underwriters by Merit, to which
the Flow-Through Shareholders are strangers and to which Re: Blue Range Resource Corp has no
application; (2) equitable subordination has never been applied by Canadian courts and the Trustee
cannot satisfy the test even if the court chooses to apply it, and (3) the Underwriters' claims are precisely
the type of contingent claims contemplated by the BIA.

1i.  The Directors' and Officers' Position

58 The Directors and Officers conceded that, while some of the potential liability they face is as a
result of the Flow-Through Shareholders' claims against them, or via indemnity claims brought by the
Underwriters and Auditors against them, their claim is simply a claim in contract that is not an effort to
obtain a return of equity. They argued that the enforceability of the indemnity is not contingent on the

. source of the potential liability.

§9 In any case, the Directors and Officers face claims other than from Merit's shareholders, which
include: (1) a Saskatchewan action alleging the Directors and Officers assented to or acquiesced in Merit
not paying its accounts and ought to be held liable for them, and (2) an Alberta action relating to
ownership and lease payments on oilfield equipment. The Directors and Officers asserted that the
existence of these claims demonstrate that they are not simply attempting to pass on shareholder claims,
but rather they are making a contractual claim for all the potential liability they face, as the indemnity
intends.

60 The Directors and Officers also suggested that, as with the Underwriters, some of the contingency

in their claim under the indemnity has been realized to the extent of legal fees incurred in defending the
various actions. In any case, they agreed with the Flow-Through Shareholders and Underwriters that a
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contingent claim need not be "probable” in order to be "provable" but need only something more than to
"remote and speculative in nature".

61  Further, directors and officers require indemnities and commercial necessity dictates that these
indemnities have real value.

Resolution - ISSUE 2

Nature of the Underwriters and the Directors' and Officers' claims against Merit

62  The fundamental premise of the Trustee's argument is that the Underwriters' indemnity simply
"flows through" or "passes on" the Flow-Through Shareholders' claim to Merit. This ignores the nature
of the causes of action being advanced by the Underwriters and the existence of a contractual indemnity
freely given by Merit for good and valuable consideration. The Trustee did not suggest that the
indemnity was invalid or unenforceable, rather, it argued that this valid and enforceable right should be
treated as a "shareholders' claim" and subordinated. With respect, I cannot agree with the Trustee's
position.

63  The Trustee's argument attempts to shift the Court's focus from the Underwriters' claim against
Merit to the claim being asserted against the Underwriters, even though it is the former that the Trustee
wants the Court to subordinate. The Flow-Through Sharcholders' cause of action against the
Underwriter's is predicated on the Underwriters' alleged failure to discharge a statutory duty and their
liability is not contingent in any way on a successful claim by the Underwriters against Merit under the
indemnity.

64 The Underwriters' indemnity claims against Merit are not made as a shareholder or for any return
of investment made by the Underwriters. Rather, they are based on contractual, legal and equitable
duties owed directly by Merit to the Underwriters. Similarly, the other causes of action advanced by the
Underwriters against Merit in the Third Party Notice do not arise from any equity position in the
company, but are based on agency, fiduciary and contractual relationships between the Underwriters and
Merit, to which the Flow-Through Shareholders are strangers and are unavailable for them to assert.

65 For example, the Underwriters are entitled to an indemnity for defence costs even if the Flow-
Through Shareholders' claims fail completely. The ultimate success or failure of the Flow-Through
Shareholders' claims makes no difference to the existence and enforceability of this right against Merit.

66  As the Underwriters' claims are not claims for a return of equity, Re: Blue Range Resource Corp
does not apply. That decision only addressed equity claims of shareholders and I am not prepared to
extend its application to the claims of the Underwriters in the application before me, simply because the
claims triggering an indemnity by the Underwriters against Merit were shareholders' claims.

67 As Firstenergy Capital Corp. emphasized, even if [ were to apply the policy considerations for
subordinating claims identified by Romaine J. in Re: Blue Range Resource Corp to the Underwriters'
claims, these policy considerations support a conclusion that the Underwriters' claims are of the type I
believe that Romaine J. would protect, not subordinate:

1. Shareholders rank behind creditors in insolvency - the issue here is whether the
Underwriters are properly characterized as equity stakeholders or creditors. This is
done by considering the substance of their claim. Regardless of how the Flow-
Through Shareholders' claims are characterized, the substance of the Underwriters'
claims against Merit are contractual. They arise out of a contract for indemnity
between Merit and the Underwriters. This is clearly distinct from a claim for return of
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shareholders' equity. The Trustee asked the court to consider the fact of a possible
future payment from the Underwriters to the Flow-Through Shareholders in
characterizing the claim of the Underwriters against Merit. Given the nature of the
obligations under an indemnity, this is inappropriate. Describing the Underwriters'
claims as "no more than and indirect passing-on of the Flow-Through Shareholders'
claims" is based on a flawed analysis of the obligations under an indemnity and
ignores the statutory duty of the Underwriters to the Flow-Through Shareholders.
There are two distinct obligations,

The first obligation relates to the Flow-Through Shareholders' claims against the
Underwriters and any obligations that may be imposed on the Underwriters as a
result. This obligation is completely unrelated to, and unaffected by the Underwriters'
indemnity. The second obligation is between Merit, as indemnifier, and the
Underwriters. This second obligation is the obligation that must be characterized in
this application. The Flow-Through Shareholders are strangers to this claim.

2. Creditors do business with companies on the assumption they will rank ahead of
sharcholders on insolvency - the focus of this analysis is the degree of risk-taking
respectively assumed by shareholders and creditors. Unlike shareholders who assume
the risks of insolvency, the Underwriters bargained, as any other creditor, for their
place at the creditor table in an insolvency. An indemnity is a well-known
commercial concept business people routinely use to eliminate or reduce risk and
should be recognized as a necessary and desirable obligation.

To subordinate the Underwriters' claim would amount to a reversal of the
expectations of the parties to the indemnities. The evidence before me suggests that
the Underwriters would not have participated in Merit's offering without the
indemnity. I need not decide whether that is true.

Subordinating the Underwriters would fundamentally change the underlying business
relationship between underwriters and issuers, and would be unexpected in the
industry. Such a result might make it impossible for an underwriter to recover under
an indemnity from a bankrupt issuer in respect of an equity offering.

3. Shareholders are not entitled to rescind shares after insolvency - this consideration
has no bearing on the Underwriters as they are not shareholders seeking to rescind
shares. Their claims against the bankrupt are for damages under a contract for
indemnity. Further, I was not asked to determine this particular question in this
application.

4, The principles of equitable subordination - In Re Canada Deposit Insurance v.
Canadian Commercial Bank, the Supreme Court of Canada expressly left open the
question of whether equitable subordination formed part of Canadian insolvency law,
but expressed its opinion as to the applicable test as developed in the United States:

...(1) the claimant must have engaged in some type of inequitable conduct; (2)
the misconduct must have resulted in injury to the creditors of the bankrupt or
conferred an unfair advantage on the claimant; and (3) equitable subordination
of the claim must not be inconsistent with the provisions of the bankruptcy
statute...(p. 420)

An application of these criteria would lead to the conclusion that equitable
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subordination would not apply in this case, even if it was part of Canadian law.

Although the Trustee suggested that the Underwriters may have "participated” in the
misrepresentation, there is no evidence before me of inequitable conduct on their part.
It is perhaps significant that the Flow-Through Sharcholders have not alleged any
such misconduct as against the Underwriters, but rather they have only advanced the
statutory causes of action available to them under securities legislation.

As there is no evidence of inequitable conduct on the part of the Underwriters, there
can be no corresponding injury to Merit's other creditors, or enhancement of the
Underwriters' position.

Finally, the application of equitable subordination of the Underwriters' claims in this
case would be inconsistent with the established priority scheme contained in the BIA.
The United States Supreme Court addressed this third requirement of consistency in
United States v. Noland's:

[t]his last requirement has been read as a 'reminder to the bankruptcy court that
although it is a court of equity, it is not free to adjust the legally valid claim of
an innocent party who asserts the claim in good faith merely because the court
perceives the result as inequitable’

This statement encapsulates what the Trustee is asking to the Court to do: subordinate
the claims of the Underwriters, who have asserted their claims under their indemnities
as they are entitled to do, merely because the result may be perceived as inequitable.
The words of the US Supreme Court are consistent with the view that equitable
subordination is an extraordinary remedy that ought to be employed only where there
is some misconduct on the part of the claimant. The statutory scheme of distribution
in the BIA must be paramount, and if it is to be interfered with, it should only be in
clear cases where demonstrable inequitable conduct is present.

5. Floodgates - Romaine J. considered that allowing Big Bear's claim for
misrepresentation to rank with unsecured creditors would encourage aggrieved
shareholders to claim misrepresentation or fraud. This consideration has no
application to the Underwriters, who are not shareholders. Allowing the Underwriters'
claims, which are based on a contractual right of indemnity, will not open the door to
increased claims of misrepresentation or fraud by shareholders. The nature of the
claims against the Underwriters and the Underwriters' claim against Merit are entirely
different.

68 In summary, the Underwriters' claims against Merit are creditors’ claims which rank with Merit's
other unsecured creditors.

69  With this result I appreciate the potential for the Flow-Through Shareholders to be seen as
obtaining some recovery from the estate before all the unsecured creditors are paid in full. It might even
be suggested it may ultimately allow the Flow-Through Shareholders to achieve indirectly what they
could not achieve directly, based on the substance of their claims. This may be the final economic result.

70 However, success by the Flow-Through Shareholders against the Underwriters is not contingent

upon success by the Underwriters against Merit nor does it automatically follow that success by the
Flow-Through Shareholders against the Underwriters must inevitably lead to success by the
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Underwriters against Merit. A successful claim by the Underwriters against Merit will be determined on
the basis of the provisions of the indemnity and the result of the claim against the Underwriters will be
one of the factors in that analysis.

71 As the possible economic result described in paragraph 69 does not flow from a continuous chain
of interdependent events, the possibility that the Flow-Through Sharcholders may indirectly recover
some of their equity investment from others prior to Merit's unsecured creditors being paid in full would
not be a sufficient reason to decide this application differently.

72 As with the Underwriters, I find that the Directors and Officers have creditors’ claims entitled to
rank with Merit's other unsecured creditors.

Contingent claims

73 While the Trustee's primary argument was the claims of the Underwriters and the Directors and
Officers are merely indirect shareholder claims, alternatively, it argued that these claims are too
contingent and cannot constitute a provable claim on that basis."”

74  The Trustee relied on the case of Claude Resources (Trustee of) v. Dutton in support of its
position. In that case, an indemnity agreement was executed between the bankrupt and its sole
shareholder, officer and director and entitled the individual to be indemnified for any liabilities arising
out of actions taken in his capacity as an officer and director of the bankrupt. This individual was sued in
relation to a debenture offering and sought to prove using his indemnity. Noble J. described the claim as
having a "double contingency", in that as a first step the action on the debenture offering must be
successful, and if so, then the claim on the application of the indemnity agreement must also succeed.
Noble J. held that more is needed beyond evidence that the creditor has been sued and that liability may
flow; some element of probability is needed.

75  The Trustee submitted that there is no evidence as to the potential success of the Flow-Through
Shareholders' claims against the Underwriters and/or the Directors and Officers, nor was it possible prior
to judgment in those actions, to determine whether any liability of the Underwriters and/or the Directors
and Officers to the Flow-Through Shareholders would qualify for indemnification.

76 The fact that a claim is contingent does not mean it is not "provable"8. Provable claims include
contingent claims as long as they are not too speculative: Negus v. Oakley's General Contracting!®.
Section 121 defines provable claims to include "all debts and liabilities, present or future,...to which the
bankrupt may become subject...".

77 Section 121 does not specify the degree of certainty required to make a claim provable, other than
to include as provable all debts or liabilities to which the bankrupt may become subject. As stated, the
Ontario Court of Appeal addressed this in Re Confederation Treasury Services Ltd. and held that the test
of probable liability set out in Claude Resources (Trustee of) v. Dutton and Re Wiebe (also relied on by
the Trustee) imposed too high of a threshold to establish a valid contingent claim. Rather, the Ontario
Court of Appeal expressed that contingent claims must simply be not too "remote or speculative in
nature". [ agree with the Ontario Court of Appeal's view of the test.

78  On a plain reading of the Underwriting Agreement, the indemnity appears to be engaged by the
Flow-Through Shareholders' actions. The actions are under case management and are proceeding
through discoveries at this time. Further, there are several authorities that suggest an indemnity becomes
enforceable as soon as a claim of the type indemnified is alleged.? Finally, at least one part of the
Underwriters' claim is not contingent - they have incurred costs and disbursements in defence of the
Flow-Through Shareholders' claims and according to the terms of the indemnity are currently entitled to
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reimbursement for those costs, regardless of the outcome of the litigation.
1v.  PriceWaterhouseCoopers

79  PriceWaterhouseCoopers made similar submissions to the Underwriters and the Directors and
Officers and emphasized the strong policy reason behind supporting auditors' indemnities as unsecured
and not subordinated claims. In addition, Price WaterhouseCoopers has an independent claim for
negligent misrepresentation against the Directors and Officers, arising out of the provision of
information to Price WaterhouseCoopers by Merit management which PriceWaterhouseCoopers alleges
was known, or ought to have been known, to be incorrect. Price WaterhouseCoopers suggested this
further distinguishes Price WaterhouseCoopers' situation from the situation before the Court in Re: Blue
Range Resource Corp.

80 I find that PriceWaterhouseCoopers' indemnity claim is a creditor's claim entitled to rank with
Merit's other unsecured creditors. My reasoning with respect to the Underwriters' claims, as based on
their indemnities, applies equally to PriceWaterhouse Coopers' claim based on its indemnity.

81 Iam aware that the indemnities of the Flow-Through Shareholders are not being accorded creditor
status, while those of the Underwriters, the Directors and Officers and Price WaterhouseCoopers are.
However, as noted, the indemnity feature of the Flow-Through Shareholders' claims is related to certain
deductions and those deductions were part of the purchase price for the shares. This in my view is more
analogous to Re Canada Deposit Insurance v. Canadian Commercial Bank than to Re Central Capital
Corporation and that to me is sufficient to justify the distinction.

CONCLUSION
82  The claims of the Flow-Through Shareholders are in substance claims for the return of equity
investment and rank behind the claims of Merit's unsecured creditors, which shall include the claims of

the Underwriters, the Directors and Officers and PriceWaterhouse Coopers.

83 If the parties cannot agree on costs, they may see me within 30 days.
LoVECCHIO J.
* ok k¥ %
ERRATUM
Released: July 5, 2001
The Appearances have been revised to include Mr. David A. Klein. Mr. Klein of Klein Lyons
attended with Mr. William E. McNally of McNally and Cuming, for Larry Delf, Representative Flow-
Through Shareholder.
ERRATUM
Released: July 9, 2001
Please replace page 2 of your copy of the Judgement.

The initials Q.C. should not follow the name of Douglas G. Stokes, of Rooney Prentice.

cp/i/qirds/gleas/qlhjk

http://www.lexisnexis.com/ca/legal/delivery/PrintDoc.do?jobHandle=1827%3A37904813...  11/6/2012



Page 18 of 19

1 Reasons followed the dismissal from the bench, [2001] A.J. No. 760, 2001 ABCA 138.
2 (2000), 15 C.B.R. (4th) 169 (Alta. Q.B.).

3 R.S.C. 1985, ¢.B-3

4 PriceWaterhouseCoopers LLP, Merits auditor at the material times, was not involved in
previous applications but made similar submissions to the Underwriters, Directors and Officers.
PriceWaterhouseCoopers position will be addressed separately in these reasons.

5(1992), 97 D.L.R. (4th) 385 (S.C.C)
6 (1996), 27 O.R. (3d) 494 (C.A.)
7(1994), 94 B.C.L.R. (2d) 130 (B.C.C.A.)

8 See Ontario Securities Commission v. Consortium Construction Inc. (1993), 1 C.C.L.S. 117 at
138-139.

9 121(1) All debts and liabilities, present or future, to which the bankrupt is subject on the day on
which the bankrupt becomes bankrupt or to which the bankrupt may become subject before the
bankrupts discharge ...shall be deemed to be claims provable in proceedings under this Act.(2)
The determination whether a contingent or unliquidated claim is a provable claim and the
valuation of such a claim shall be made in accordance with section 135.

135(1.1) The trustee shall determine whether any contingent or unliquidated
claim is a provable claim, and, if a provable claim, the trustee shall value

it, and the claim is thereafter, subject to this section, deemed a proved
claim to the amount of its valuation.

10 (1916), 29 D.L.R. 276 (Man.K.B.)

11 (1997), 43 C.B.R. (3d) 4.

12 (1993), 22 C.B.R. (3d) 56 (Sask.Q.B.), referred to favourably by Farley J. in Canadian Triton
[nternational Ltd. (Re) (1997), 49 C.B.R. (3d) 192 (Ont. Gen. Div.) and followed in Re Wiebe
(1995), 30 C.B.R. (3d) 109 (Ont. Gen. Div.)

13 Counsel described the claims variously as statutory, statutory/tort and contractual

14 V.M. Jog et al, Flow Through Shares: Premium-Sharing and Trust-Effectiveness, (1996), 44
Can. Tax J. at p. 1017,

15 R.S.C. 1985, (5th Supp.), c. 1.
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16 (1996), 517 U.S. 535 at 539.

17 Supra footnote 9 for BIA definitions in ss. 121 and 135
18 ibid.

19 (1996), 40 C.B.R. (3d) 270 (N.S.S.C)

20 See for example, Re Froment; Alta. Lumber Co. v. Department of Agriculture, [1925] 2
W.W.R. 415 (Alta. S.C.)
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MEMORANDUM OF JUDGMENT
DELIVERED FROM THE BENCH

The judgment of the Court was delivered by

1 COTE J.A. (orally):-- The very full reasons of the chambers judge are found at 2001 ABQB 583,
and set out the facts and issues sufficiently.

2 Inour view, the tests used by the chambers judge to characterize were the appropriate ones. And
reinforcing that view is the applicable standard of review. Since the question is applying an established

legal test to a novel fact situation, we owe considerable deference to the chambers judge.

3 Counsel for the appellant stresses the express indemnity covenant here, but in our view, it is
ancillary to the underlying right, as found by the chambers judge. Characterization flows from the
underlying right, not from the mechanism for its enforcement, nor from its non-performance.

4  The appeal is dismissed.
COTE LA,

cp/i/glrds
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INTRODUCTION

1 This is an application for determination of three preliminary issues relating to a claim made by Big
Bear Exploration Ltd. against Blue Range Resource Corporation, a company to which the Companies'
Creditors Arrangement Act, R.S.C. 1985, ¢.C-36, as amended, applies. Big Bear is the sole shareholder
of Blue Range, and submits that its claim should rank equally with claims of unsecured creditors. The
preliminary issues relate to the ranking of Big Bear's claim, the scope of its entitlement to pursue its
claim and whether Big Bear is the proper party to advance the major portion of the claim.

2 The Applicants are the Creditors' Committee of Blue Range and Enron Canada Corp., a major
creditor. Big Bear is the Respondent, together with the MRF 1998 II Limited Partnership, whose
partners are in a similar situation to Big Bear.

FACTS

3 Between October 27, 1998 and February 2, 1999, Big Bear took the following steps:

(a) it purchased shares of Blue Range for cash through The Toronto Stock
Exchange on October 27 and 29, 1998;

(b) it undertook a hostile takeover bid on November 13, 1998, by which it sought
to acquire all of the issued and outstanding Blue Range shares;

(¢) it paid for the Blue Range shares sought through the takeover bid by way of a
share exchange: Blue Range shareholders accepting Big Bear's offer received
11 Big Bear shares for each Blue Range share;

(d) itissued Big Bear shares from treasury to provide the shares used in the share
exchange.

4  The takeover bid was accepted by Blue Range shareholders and on December 12, 1998, Big Bear
acquired control of Blue Range. It is now the sole sharcholder of Blue Range.

5 Big Bear says that its decision to undertake the takeover was made in reliance upon information
publicly disclosed by Blue Range regarding its financial situation. It says that after the takeover, it
discovered that the information disclosed by Blue Range was misleading, and in fact the Blue Range
shares were essentially worthless.

6 Big Bear as the sole sharcholder of Blue Range entered into a Unanimous Shareholders’ Agreement
pursuant to which Big Bear replaced and took on all the rights, duties and obligations of the Blue Range
directors. Using its authority under the Unanimous Shareholders' Agreement, Big Bear caused Blue
Range to apply for protection under the CCAA. An order stipulating that Blue Range is a company to
which the CCAA applies was granted on March 2, 1999.

7 On April 6, 1999, LoVecchio, J. issued an order which provides, in part, that:

(a) all claims of any nature must be proved by filing with the Monitor a Notice of
Claim with supporting documentation, and

(b) claims not received by the Monitor by May 7, 1999, or not proved in
accordance with the prescribed procedures, are forever barred and
extinguished.

8 Big Bear submitted a Notice of Claim to the Monitor dated May 5, 1999 in the amount of
$151,317,298 as an unsecured claim. It also filed a Notice of Motion on May 5, 1999, seeking an order
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lifting the stay of proceedings granted by the March 2, 1999 order for the purpose of filing a statement
of claim against Blue Range. Big Beat's application for leave to file its statement of claim was denied by
LoVecchio, J. on May 11, 1999.

9 On May 21, 1999, the Monitor issued a Notice of Dispute disputing in full the Big Bear claim. Big
Bear filed a Notice of Motion on May 31, 1999 for:

(a)  adeclaration that the unsecured claim of Big Bear is a meritorious claim
against Blue Range; and

(b)  an order directing the expeditious trial and determination of the issues raised by
the unsecured claim of Big Bear.

10 On October 4, 1999, LoVecchio, J. directed that there be a determination of two issues in respect
of the Big Bear unsecured claim by way of a preliminary application. On October 28, 1999, I defined the
two issues and added a third one,

11  Big Bear's Notice of Claim sets out the nature and amount of its claim against Blue Range. The
amount is particularized by the schedule attached to the Notice of Claim, which identifies the claim as
being comprised of the following components:

(a)  the price of shares acquired for cash on October 27 and 29, 1998
($724,454.91);

(b) the value of shares acquired by means of the share exchange of Big Bear
treasury shares for Blue Range shares held by Blue Range shareholders
($147,687,298); and

(¢)  "transaction costs," being costs incurred by Big Bear for consultants,
professional advisers, filings, financial services, and like matters incidental to
the share purchases generally, and the takeover bid in particular ($3,729,498).

[SSUE #1

12 With respect to the alleged share exchange loss, without considering the principle of equitable
subordination, is Big Bear:

(a)  an unsecured creditor of Blue Range that ranks equally with the unsecured
creditors of Blue Range; or

(b)  ashareholder of Blue Range that ranks after the unsecured creditors of Blue
Range.

13 At the hearing, this question was expanded to include reference to the transaction costs and cash
share purchase damage claims in addition to the alleged share exchange loss.

Summary of Decision

14 The nature of the Big Bear claim against Blue Range for an alleged share exchange loss,
transaction costs and cash share purchase damages is in substance a claim by a shareholder for a return
of what it invested qua shareholder. The claim therefore ranks after the claims of unsecured creditors of
Blue Range.

Analysis

15 The position of the Applicants is that the share exchange itself was clearly an investment in capital,
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and that the claim for the share exchange loss derives solely from and is inextricably intertwined with
Big Bear's interest as a sharcholder of Blue Range. The Applicants submit that there are therefore good
policy reasons why the claim should rank after the claims of unsecured creditors of Blue Range, and that
basic corporate principles, fairness and American case law support these policy reasons. Big Bear
submits that its claim is a tort claim, allowable under the CCAA, and that there is no good reason to rank
the claim other than equally with unsecured creditors. Big Bear submits that the American cases cited
are inappropriate to a Canadian CCAA proceeding, as they are inconsistent with Canadian law.

16  There is no Canadian law that deals directly with the issue of whether a shareholder allegedly
induced by fraud to purchase shares of a debtor corporation is able to assert its claim in such a way as to
achieve parity with other unsecured creditors in a CCAA proceeding. It is therefore necessary to start
with basic principles governing priority disputes.

17  Itis clear that in common law shareholders are not entitled to share in the assets of an insolvent
corporation until after all the ordinary creditors have been paid in full: Re: Central Capital Corp. (1996),
132 D.L.R. (4th) 223 (Ont. C.A.) at page 245; Canada Deposit Insurance Corp. v. Canadian Commercial
Bank (1992), 97 D.L.R. (4th) 385 (S.C.C.) at pages 402 and 408. In that sense, Big Bear acquired not
only rights but restrictions under corporate law when it acquired the Blue Range shares.

18  There is no doubt that Big Bear has exercised its rights as a shareholder of Blue Range. Pursuant to
the Unanimous Sharcholders' Agreement, it authorized Blue Range to file an application under the
CCAA "to attempt to preserve the equity value of [Blue Range] for the benefit of the sole shareholder of
[Blue Range]" (Bourchier November 1, 1999 affidavit). It now attempts to recover its alleged share
exchange loss through the claims approval process and rank with unsecured creditors on its claim. The
issue is whether this is a collateral attempt to obtain a return on an investment in equity through equal
status with ordinary creditors that could not be accomplished through its status as a shareholder.

19  In Canada Deposit Insurance (supra), the Supreme Court of Canada considered whether emergency
financial assistance provided to the Canadian Commercial Bank by a group of lending institutions and
government was properly categorized as a loan or as an equity investment for the purpose of
determining whether the group was entitled to rank pari passu with unsecured creditors in an insolvency.
The court found that, although the arrangement was hybrid in nature, combining elements of both debt
and equity, it was in substance a loan and not a capital investment. It is noteworthy that the equity
component of the arrangement was incidental, and in fact had never come into effect, and that the
agreements between the parties clearly supported the characterization of the arrangement as a loan.

20 Central Capital (supra) deals with the issue of whether the holders of retractable preferred shares
should be treated as creditors rather than shareholders under the CCAA because of the retraction feature
of the shares. Weiler, J.A. commented at page 247 of the decision that it is necessary to characterize the
true nature of a transaction in order to decide whether a claim is a claim provable in either bankruptcy or
under the CCAA. She stated that a court must look to the surrounding circumstances to determine
"whether the true nature of the relationship is that of a shareholder who has equity in the company or
whether it is that of a creditor owed a debt or liability."

21  The court in Central Capital found that the true nature of the relationship between the preferred
shareholders and the debtor company was that of shareholders. In doing so, it considered the statutory
provision that prevents a corporation from redeeming its shares while insolvent, the articles of the
corporation, and policy considerations. In relation to the latter factor, the court commented that in an
insolvency where debts will exceed assets, the policy of federal insolvency legislation precludes
shareholders from looking to the assets until the creditors have been paid (supra, page 257).

22 In this case, the true nature of Big Bear's claim is more difficult to characterize. There may well be
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scenarios where the fact that a party with a claim in tort or debt is a shareholder is coincidental and
incidental, such as where a shareholder is also a regular trade creditor of a corporation, or slips and falls
outside the corporate office and thus has a claim in negligence against the corporation. In the current
situation, however, the very core of the claim is the acquisition of Blue Range shares by Big Bear and
whether the consideration paid for such shares was based on misrepresentation. Big Bear had no cause
of action until it acquired shares of Blue Range, which it did through share purchases for cash prior to
becoming a majority shareholder, as it suffered no damage until it acquired such shares. This tort claim
derives from Big Bear's status as a shareholder, and not from a tort unrelated to that status. The claim for
misrepresentation therefore is hybrid in nature and combines elements of both a claim in tort and a claim
as shareholder. It must be determined what character it has in substance.

23 Itis truc that Big Bear does not claim recission. Therefore, this is not a claim for return of capital
in the direct sense. What is being claimed, however, is an award of damages measured as the difference
between the "true" value of Blue Range shares and their "misrepresented" value - in other words, money
back from what Big Bear "paid" by way of consideration. Although the matter is complicated by reason
that the consideration paid for Blue Range shares by Big Bear was Big Bear treasury shares, the Notice
of Claim filed by Big Bear quantifies the loss by assigning a value to the treasury shares. A tort award to
Big Bear could only represent a return of what Big Bear invested in equity of Blue Range. It is that kind
of return that is limited by the basic common law principal that shareholders rank after creditors in
respect of any return on their equity investment. Whether payment of the tort liability by Blue Range
would affect Blue Range's stated capital account is irrelevant, since the shares were not acquired from
Blue Range but from its shareholders.

24  In considering the question of the characterization of this claim, it is noteworthy that Mr. Tonken
in his March 2, 1999 affidavit in support of Blue Range's application to apply the CCAA did not include
the Big Bear claim in his list of estimated outstanding debt, accounts payable and other liabilities. The
affidavit does, however, set out details of the alleged mispresentations.

25 I find that the alleged share exchange loss derives from and is inextricably intertwined with Big
Bear's shareholder interest in Blue Range. The nature of the claim is in substance a claim by a
shareholder for a return of what it invested qua shareholder, rather than an ordinary tort claim.

26  Given the true nature of the claim, where should it rank relative to the claims of unsecured
creditors?

27  The CCAA does not provide a statutory scheme for distribution, as it is based on the premise that a
Plan of Arrangement will provide a classification of claims which will be presented to creditors for
approval, The Plan of Arrangement presented by CNRL in the Blue Range situation has been approved
by creditors and sanctioned by the Court. Section 3.1 of the Plan states that claims shall be grouped into
two classes: one for Class A Claimants and one for Class B Claimants, which are described as claimants
that are "unsecured creditors" within the meaning of the CCAA, but do not include "a Person with a
Claim which, pursuant to Applicable Law, is subordinate to claims of trade creditors of any Blue Range
Entities." The defined term "Claims" includes indebtedness, liability or obligation of any kind.
Applicable Law includes orders of this Court.

28  Although there are no binding authorities directly on point on the issue of ranking, the Applicants
submit that there are a number of policy reasons for finding that the Big Bear claim should rank
subordinate to the claims of unsecured creditors.

29  The first policy reason is based on the fundamental corporate principle that claims of shareholders

should rank below those of creditors on an insolvency. Even though this claim is a tort claim on its face,
it is in substance a claim by a shareholder for a return of what it paid for shares by way of damages. The
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Articles of Blue Range state that a holder of Class A Voting Common Shares is entitled to receive the
"remaining property of the corporation upon dissolution in equal rank with the holders of all other
common shares of the Corporation". As pointed out by Laskin, J. in Central Capital (supra at page 274):

Holding that the appellants do not have provable claims accords with sound corporate
policy. On the insolvency of a company the claims of creditors have always ranked
ahead of the claims of shareholders for the return of their capital. Case law and statute
law protect creditors by preventing companies from using their funds to prejudice
creditors' chances of repayment. Creditors rely on these protections in making loans
to companies.

30  Although what is envisaged here is not that Blue Range will pay out funds to retract shares, the
result is the same: Blue Range would be paying out funds to the benefit of its sole shareholder to the
prejudice of third-party creditors.

31 It should be noted that this is not a case, as in the recent restructuring of Eatons under the CCAA,
where a payment to the sharcholders was clearly set out in the Plan of Arrangement and approved by the
creditors and the court.

32 Ascounsel for Engage Energy, one of the trade creditors, stated on May 11, 1999 during Big
Bear's application for an order lifting the stay order under the CCAA and allowing Big Bear to file a
statement of claim:

We've gone along in this process with a general understanding in our mind as to what
the creditor pool is, and as recently as middle of April, long after the evidence will
show that Big Bear was identifying in its own mind the existence of this claim, public
statements were continuing to be made, setting out the creditor pool, which did not
include this claim. And this makes a significant difference in how people react to
supporting an ongoing plan...

33 Another policy reason which supports subordinating the Big Bear claim is a recognition that
creditors conduct business with corporations on the assumption that they will be given priority over
shareholders in the event of an insolvency. This assumption was referred to by Laskin, J. in Central
Capital (supra), in legal textbooks (Hadden, Forbes and Simmonds, Canadian Business Organizations
Law Toronto: Butterworths, 1984 at 310, 311), and has been explicitly recognized in American case
law. The court in In the Matter of Stirling Homex Corporation, 579 F. 2d 206 (1978) U.S.C.A. 2nd Cir.
at page 211 referred to this assumption as follows:

Defrauded stockholder claimants in the purchase of stock are presumed to have been
bargaining for equity type profits and assumed equity type risks. Conventional
creditors are presumed to have dealt with the corporation with the reasonable
expectation that they would have a senior position against its assets, to that of alleged
stockholder claims based on fraud.

34  The identification of risk-taking assumed by shareholders and creditors is not only relevant in a
general sense, but can be illustrated by the behaviour of Big Bear in this particular case. In the evidence
put before me, Big Bear's president described how, in the course of Big Bear's hostile takeover of Blue
Range, it sought access to Blue Range's books and records for information, but had its requests denied.
Nevertheless, Big Bear decided to pursue the takeover in the absence of information it knew would have
been prudent to obtain. Should the creditors be required to share the result of that type of risk-taking
with Big Bear? The creditors are already suffering the results of misrepresentation, if' it occurred, in the
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inability of Blue Range to make full payment on its trade obligations.

35 The Applicants submit that a decision to allow Big Bear to stand pari passu with ordinary creditors
would create a fundamental change in the assumptions upon which business is carried on between
corporations and creditors, requiring creditors to re-evaluate the need to obtain secured status. It was this
concern, in part, that led the court in Stirling Homex to find that it was fair and equitable that
conventional creditors should take precedence over defrauded shareholder claims (supra at page 208).

36  The Applicants also submit that the reasoning underlying the Central Capital case (where the court
found that retraction rights in shares do not create a debt that can stand equally with the debt of
shareholders) and the cases where shareholders have attempted to rescind their sharcholdings after a

corporation has been found insolvent is analogous to the Big Bear situation, and the same result should
ensue.

37 Itis clear that, both in Canada and in the United Kingdom, once a company is insolvent,
shareholders are not allowed to rescind their shares on the basis of misrepresentation: McAskill v. The
Northwestern Trust Company, [1926] S.C.R. 412 at 419; Milne v. Durham Hosiery Mills Ltd., [1925] 3
D.L.R. 725 (Ont. S.C.A.D.); Trusts and Guarantee Co. v. Smith (1923), 54 O.L.R. 144 (Ont. S.C.A.D.);
Re: National Stadium Ltd. (1924), 55 O.L.R. 199 (Ont. S.C.); Oaks v. Turquend [1861-73] All E.R. Rep.
738 (H.L.) at page 743-744.

38 The court in McAskill (supra at page 419) in obiter dicta refers to a claim of recission for fraud,
and comments that the right to rescind in such a case may be lost due to a change of circumstances
making it unjust to exercise the right. Duff, J. then refers to the long settled principle that a shareholder
who has the right to rescind his shares on the ground of misrepresentation will lose that right if he fails
to exercise it before the commencement of winding-up proceedings, and comments:

The basis of this is that the winding-up order creates an entirely new situation, by
altering the relations, not only between the creditors and the shareholders, but also
among the shareholders inter se.

39 This is an explicit recognition that in an insolvency, a corporation may not be able to satisfy the
claims of all creditors, thus changing the entire complexion of the corporation, and rights that a
shareholder may have been entitled to prior to an insolvency can be lost or limited.

40 In the Blue Range situation, Big Bear has actively embraced its shareholder status despite the
allegations of misrepresentation, putting Blue Range under the CCAA in an attempt to preserve its
equity value and, in the result, holding Blue Range's creditors at bay. Through the provision of
management services, Big Bear has participated in adjudicating on the validity of creditor claims, and
has then used that same CCAA claim approval process to attempt to prove its claim for
misrepresentation. It may well be inequitable to allow Big Bear to exercise all of the rights it had arising
from its status as sharcholder before CCAA proceedings had commenced without recognition of Blue
Range's profound change of status once the stay order was granted. Certainly, given the weight of
authority, Big Bear would not likely have been entitled to rescind its purchase of shares on the basis of
mistepresentation, had the Blue Range shares been issued from treasury.

41  Finally, the Applicants submit that it is appropriate to take guidance from certain American cases
which are directly on point on this issue.

42  The question I was asked to address expressly excludes consideration of the principle of "equitable

subordination". The Applicants submit that the principle of equitable subordination that is excluded for
the purpose of this application is the statutory principle codified in the U.S. Bankruptcy Code in 1978
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(Bankruptcy Code, Rules and Forms (1999 Ed.) West Group, Subchapter 1, Section 510 (b)). This
statutory provision requires notice and a full hearing, and relates to the ability of a court to subordinate
an allowed claim to another claim using the principles of equitable subordination set out and defined in
case law. The Applicants submit, however, that I should look to three American cases that preceded this
statutory codification and that dealt with subordination of claims by defrauded shareholders to the
claims of ordinary unsecured creditors on an equitable basis.

43  The first of these cases is Stirling Homex (supra). The issue dealt with by the United States Court
of Appeals, Second Circuit, is directly on point: whether claims filed by allegedly defrauded
shareholders of a debtor corporation should be subordinated to claims filed by ordinary unsecured
creditors for the purposes of formulating a reorganization plan. The court referred to the decision of
Pepper v. Litton (308 U.S. 295 at page 305, 60 S.Ct. 238, 84 L. Ed. 281 (1939)) where the Supreme
Court commented that the mere fact that a sharcholder has a claim against the bankrupt company does
not mean it must be accorded pari passu status with other creditors, and that the subordination of that
claim may be necessitated by principles of equity. Elaborating on this, the court in Stirling Homex
(supra at page 213) stated that where the debtor corporation is insolvent, the equities favour the general
creditors rather than the allegedly defrauded shareholders, since in this case, the real party against which
the shareholders are seeking relief is the general creditors whose percentage of realization will be
reduced if relief is given to the shareholders. The court quotes a comment made by an earlier Court of
Appeals (Newton National Bank v. Newbegin, 74 F. 135, 140 (8th Cir. 1896):

When a corporation becomes bankrupt, the temptation to lay aside the garb of a
stockholder, on one pretense or another, and to assume the role of creditor, is very
strong, and all attempts of that kind should be viewed with suspicion.

44  Although the court in Stirling Homex refers to its responsibility under US bankruptcy law to
ensure that a plan of reorganization is "fair and equitable" and to the "absolute priority” rule of
classification under US bankruptey principles, it is clear that the basis for its decision is the general rule
of equity, a "sense of simple fairness" (supra, page 215). Despite the differences that may exist between
Canadian and American insolvency law in this area, this case is persuasive for its reasoning based on
equitable principles.

45 If Big Bear's claim is allowed to rank equally with unsecured creditors, this will open the door in
many insolvency scenarios for aggrieved shareholders to claim misrepresentation or fraud. There may be
many situations where it could be argued that there should have been better disclosure of the
corporation's declining fortunes, for who would deliberately have invested in a corporation that has
become insolvent. Although the recognition that this may greatly complicate the process of adjudicating
claims under the CCAA is not of itself sufficient to subordinate Big Bear's claim, it is a factor that may
be taken into account.

46 The Applicants also cite the case of In re U.S. Financial Incorporated 648 F. 2d 515 (1980)
(U.S.C.A. 9th Cir.). This case is less useful, as it was decided primarily on the basis of the absolute
priority rule, but while the case was not decided on equitable grounds, the court commented that support
for its decision was found in the recognition of the importance of recognizing differences in expectations
between creditors and shareholders when classifying claims (supra at page 524). The court also stated
that although both creditors and shareholders had been victimized by fraud, it was equitable to impose
the risks of insolvency and illegality on the shareholders whose investment, by its very nature, was a
risky one.

47  The final case cited to me on this issue is In re THC Financial 679 F. 2d 784 (1982) (U.S.C.A. 9th
Cir.), where again the court concluded that claims of defrauded shareholders must be subordinated to the
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claims of the general creditors. The court commented that the claimant shareholders had bargained for
equity-type profits and equity-type risks in purchasing their shares, and one such risk was the risk of
fraud. As pointed out previously, Big Bear had an appreciation of the risks of proceeding with its
takeover bid without access to the books and records of Blue Range and took the deliberate risk of
proceeding in any event.

48 In THC Financial, the claimants argued that since they had a number of possible causes of action
in addition to their claim of fraud, they should not subordinated merely because they were sharcholders.
The court found, however, that their claim was essentially that of defrauded shareholders and not as
victims of an independent tort. All of the claimants' theories of recovery were based on the same
operative facts - the fraudulent scheme.

49  Big Bear submits that ascribing some legal impediment to a shareholder pursuing a remedy in tort
against a company in which it holds shares violates the principle set out in Salomon v. Salomon and
Company, Limited [1897] A.C. 22 (H.L.) that corporations are separate and distinct entities from their
shareholders. In my view, this is not in issue. What is being sought here is not to limit a tort action by a
shareholder against a corporation but to subordinate claims made qua shareholder to claims made by
creditors in an insolvency situation. That shareholder rights with respect to claims against a corporation
are not unlimited has already been established by the cases on rescission and recognized by statutory
limitations on redemption and retraction. In this case, the issue is not the right to assert the claim, but the
right to rank with creditors in the distribution of the proceeds of a pool of assets that will be insufficient
to cover all claims. No piercing of the corporate veil is being suggested or would result.

50 Counsel for Big Bear cautions against the adoption of principles set out in the American cases on
the basis that some decisions on equitable subordination require inequitable conduct by the claimant as a
precondition to subordinating a claim, referring to a three-part test set out in a number of cases. This
discussion of the inequitable conduct precondition takes place in the broader context of equitable
subordination for any cause as it is codified under Section 510 of the US Bankruptey Code. In any event,
it appears that more recent American cases do not restrict the use of equitable subordination to cases of
claimant misconduct, citing, specifically, that stock redemption claims have been subordinated in a
number of cases even when there is no inequitable conduct by the shareholder. "Stock redemption” is the
term used for cases involving fraud or misrepresentation: U.S. v. First Truck Lines, Inc. (1996) 517 U.S.
535; SPC Plastics Corporation et al v. Griffiths et al (1998) 6th Circuit Case No. 88-21236. Some of the
American cases draw a distinction between cases where misconduct is generally required before
subordination will be imposed and cases where "the claim itself is of a status susceptible to
subordination, such as...a claim for damages arising from the purchase ... of a security of the debtor™:
U.S. v. First Truck Lines, Inc. (supra, at paragraph 542).

51  The issue of whether equitable subordination as codified in Section 510 of the U.S. Bankruptey
Code should form part of the law in Canada has been raised in several cases but left undecided. Big Bear
submits that these cases establish that if equitable subordination is to be part of Canadian law, it should
be on the basis of the U.S. three-part test which includes the condition of inequitable conduct. Again, I
cannot accept this submission. It is true that lacobucei, J. in Canada Deposit Insurance Corp., while he
expressly refrains from deciding whether a comparable doctrine should exist in Canada, refers to the
three-part test and states that he does not view the facts of the Canada Deposit Insurance Corp. case as
giving rise to inequitable conduct. It should be noted, however, that that case did not involve a claim by
a shareholder at all, since the lenders had never received the securities that were an option under the
agreements, and that the relationship had at this point in the case been characterized as a debtor/creditor
relationship.

52 At any rate, this case, together with Olympia and York Developments Ltd. v. Royal Trust Co.
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[1993] O.J. No. 181 (Ont. G.D.) and Unisource Canada Inc. v. HongKong Bank of Canada [1998] O.J.
No. 5586 (Ont. H.C.) all refer to the doctrine of equitable subordination codified in the U.S. Bankruptcy
Code which is not in issue here. The latter two cases appear to have accepted the erroneous proposition
that inequitable misconduct is required in all cases under the American doctrine.

53  Big Bear also submits that the equitable principles that exist in U.S. law which have led the courts
to ignore separate corporate personality in the case of subsidiary corporations are related to equitable
principles used to subordinate shareholder claims. The basis for this submission appears to be a
reference by the British Columbia Court of Appeal in B.G. Preeco I (Pacific Coast) Ltd. v. Bon Street
Holdings Ltd. et al (1989) 43 B.L.R. 68 (1989) to the Pepper v. Litton case (supra) and the so-called
"Deep Rock doctrine” under American law. I do not see a link between the comments made in Pepper v,
Litton and referred to in B.C. Preeco on an entirely different issue and comments concerning the court's
equitable jurisdiction in the case of claims by shareholders against insolvent corporations.

54 I acknowledge that caution must be used in following the approach taken in American cases to
ensure that the principles underlying such approach do not arise from differences between U.S. and
Canadian law. However, I find that the comments made by the American courts in these cases relating to
the policy reasons for subordinating defrauded shareholder claims to those of ordinary creditors are
persuasive, as they are rooted in principles of equity that are very similar to the equitable principles used
by Canadian courts.

§5 American cases are particularly useful in the areas of commercial and insolvency law given that
the larger economy in the United States generates a wider variety of issues that are adjudicated by the
courts. There is precedent for the use of such cases: Laskin, J. in Central Capital Corp. (supra) used the
analysis set out in American case law on whether preferred shareholders can claim as creditors in an
insolvency to help him reach his conclusion.

56  The three American cases decided on this direct issue before the 1978 statutory codification of the
law of equitable subordination are not based on a doctrine of American law that is inconsistent with or
foreign to Canadian common law. It is not necessary to adopt the U.S. absolute priority rule to follow
the approach they espouse, which is based on equitable principles of fairness and policy. There is no
principled reason to disregard the approach set out in these cases, which have application to Canadian
business and economy, and I have found them useful in considering this issue.

57 Based on my characterization of the claim, the equitable principles and considerations set out in
the American cases, the general expectations of creditors and shareholders with respect to priority and
assumption of risk, and the basic equitable principle that claims of defrauded shareholders should rank
after the claims of ordinary creditors in a situation where there are inadequate assets to satisfy all claims,
I find that Big Bear must rank after the unsecured creditors of Blue Range in respect to the alleged share
exchange loss, the claim for transaction costs and the claim for cash share purchase damages.

ISSUE #2

58  Assuming (without admitting) misrepresentation by Blue Range and reliance on it by Big Bear, is
the alleged share exchange loss a loss or damage incurred by Big Bear and, accordingly, is Big Bear a
proper party to advance the claim for such a loss?

Summary of Decision

59  As the alleged share exchange loss is not a loss incurred by Big Bear, Big Bear is not the proper
party to advance this claim.
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Analysis

60  The Applicants submit that negligence is only actionable if a plaintiff can prove that it suffered
damages, as the purpose of awarding damages in tort is to compensate for actual loss. This is a
significant difference between damages in tort and damages in contract. In order for a plaintiff to have a
cause of action in negligent misrepresentation, it must satisfy the court as to the usual elements of duty
of care and breach thereof, and it must establish that it has sustained damages from that breach.

61 The Applicants argue that Big Bear did not suffer any damages arising from the share exchange.
The Big Bear shares used in the share exchange came from treasury: Big Bear did not use any corporate
funds or corporate assets to purchase the Blue Range shares. As the shares used in the exchange did not
exist prior to the transaction, Big Bear was essentially in the same financial position pre-issuance as it
was post-issuance in terms of its assets and liabilities. The nature and composition of Big Bear's assets
did not change as the treasury shares were created and issued for the sole purpose of the share exchange.
Therefore, Big Bear did not sustain a loss in the amount of the value of the shares. The Applicants
submit that the only potential loss is that of the pre-takeover sharcholders of Big Bear, as the value of
their shares may have been diluted as a result of the share exchange. However, even if there was such a
loss, Big Bear is not the proper party to pursue such an action. Just as shareholders may not bring an
action for a loss which properly belongs to the corporation, a corporation may not bring an action for a
loss directly incurred by its shareholders.

62 Big Bear claims that it is entitled to recover the value of the Big Bear shares that were issued in
furtherance of the share exchange. It says that it can prove all the elements of negligent
misrepresentation: there was a special relationship; material misrepresentations were made to Big Bear;
those representations were made negligently; Big Bear relied on those representations; and Big Bear
suffered damage.

63 It submits that damages for negligent misrepresentation are calculated as the difference between
the represented value of the shares less their sale value. Big Bear contends that it matters not that the
consideration for the Blue Range shares was Big Bear shares issued from treasury. As long as the
consideration is adequate consideration for legal purposes, its form does not affect the measure of
damages awarded by the courts for negligent misrepresentation. Big Bear says that it bargained for a
company with a certain value, and, in doing so, it gave up its own shares worth that value. Therefore,
Big Bear submits that it clearly incurred a loss.

64 Big Bear submits that it is the proper party to pursue this head of damages. While the corporation
has met the test for negligent misrepresentation, the shareholders likely could not, as the representations
in questions were not made to them. In any event, Big Bear indicates that it does not claim for any
damages caused by dilution of the shares. It also notes that a claim for dilution would not be the same as
the face value of the shares issued in the share exchange, which is the amount claimed in the Notice of
Claim.

65 Big Bear's claim is in tort, not contract. This is an important distinction, as the issue at hand
concerns the measure of damages. The measure of damages is not necessarily the same in contract as it
is in tort.

66 Ttis a first principle of tort law that a person is entitled to be put in the position, insofar as possible,
that he or she was before the tort occurred. While the courts were historically loath to award damages
for pure economic loss, this position was softened in Hedley Byrne & Co. Ltd. v. Heller & Partners Ltd.,
[1964] A.C. 465 (H.L.) where the court confirmed that damages could be recovered in this type of case.
When assessing damages for negligent misrepresentation resulting in pure economic loss, the goal is to
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put the party who relied on the misrepresentation in the position which it would have been in had the
misrepresentation not occurred. While the parties to this application appear to agree on this principle, it
is the application thereof with which they disagree.

67 The proper measure of damages in cases of misrepresentation is discussed in S.M. Waddams, The
Law of Damages (Toronto: Canada Law Book Inc., Looseleaf, Dec. 1998), where the author states:

The English and Canadian cases have consistently held that the proper measure [with
respect to fraudulent misrepresentation] is the tortious measure, that is the amount of
money required to put the plaintiff in the position that would have been occupied not
if the statement had been true but if the statement had not been made. The point was
made clearly in McConnel v. Wright, [1903] 1 Ch. 546 (C.A.):

It is not an action for breach of contract, and, therefore, no damages in respect
of prospective gains which the person contracting was entitled by his contract
to expect come in, but it is an action of tort - it is an action for a wrong done
whereby the plaintiff was tricked out of certain money in his pocket; and
therefore, prima facie, the highest limit of his damages is the whole extent of
his loss, and that loss is measured by the money which was in his pocket and is
now in the pocket of the company. That is the ultimate, final, highest standard
of his loss. (at 5-19, 5-20)

Since the decision of the House of Lords in 1963 in Hedley Byrne Ltd. v. Heller &
Partners Ltd., [1964] A.C. 465 (H.L.) it has been established that an action lies for
negligent misrepresentation causing economic loss. It naturally follows from
acceptance of out-of pocket loss rather than the contractual measure as the basic
measure of damages for fraud, that the same basic measure applies to negligent
misrepresentation. (at 5-28).

68 Big Bear claims to be entitled to the difference between the actual value and the exchange value of
the shares. The flaw in this assertion is that it focuses on what Big Bear bargained for as opposed to
what it actually received, which is akin to a contractual measure of damages. Big Bear clearly states that
it is not maintaining an action in contract, only in tort. Damages in tort are limited to the losses which a
plaintiff actually incurs as a result of the misrepresentation. Thus, Big Bear is not entitled to recover
what it expected to receive as a result of the transaction; it is entitled to be compensated only for that
which it actually lost. In other words, what did Big Bear have before the loss which it did not have
afterwards? To determine what losses Big Bear actually sustained, its position after the share exchange
must be compared with its position prior to the share exchange.

69 The situation at hand is unique. Due to a negligent misrepresentation, Big Bear was induced to
give up something which, although it had value, was of substantially no cost to the corporation, and in
fact did not even exist but for the misrepresentation. Big Bear created shares which had a value for the
purpose of the share exchange, in that Blue Range shareholders were willing to accept them in exchange
for Blue Range shares. However, outside of transaction costs, those shares had no actual cost to Big
Bear, as compared to the obvious costs associated with a payment by way of cash or tangible assets. Big
Bear cannot say that after the share exchange, it had lost approximately $150 million dollars, because
the shares essentially did not exist prior to the transaction, and the cost of creating those shares is not
equivalent to their face value. Big Bear retains the ability to issue a limitless number of shares from
treasury in the future; any loss in this regard would not be equivalent to the actual value of the shares.
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Therefore, all that is required to return Big Bear to its pre-misrepresentation position is compensation for
the actual costs associated with issuing the shares.

70 That Big Bear has not incurred a loss in the face value of the exchanged shares is demonstrated by
comparing the existing facts with hypothetical situations in which such a loss may be found. Had Big
Bear been required to pay for the shares used in the exchange, for instance, by purchasing shares from
existing Big Bear shareholders, there would have been a clear loss of funds evidenced in the Big Bear
financial statements. Big Bear's financial position prior to the exchange would have been significantly
better than its position afterwards. However, no such difference results from the mere exchange of
newly-issued shares. If there had been evidence that Big Bear was or could be compelled to redeem or
retract the new shares at the value assigned to them at the time of the share exchange, Big Bear may
have a loss in the amount of the exchange value of the shares. However, there is no evidence of such a
redemption or retraction feature attaching to these shares.

71  In sum, Big Bear's position prior to the share exchange is that the Big Bear shares issued as part of
the exchange did not exist. As a result of the alleged misrepresentation, Big Bear issued shares from
treasury. These shares would not have been issued but for the misrepresentation. All that is required to
put Big Bear back into the position it was in prior to the negligent misrepresentation is compensation for
the cost of issuing the shares, which is not the same as the exchange value of those shares. Although this
is somewhat of an anomalous situation, it is consistent with the accepted tort principle that, except in
cases warranting punitive damages, damages in tort are awarded to compensate for actual loss. A party
may not recover in tort for a loss of something it never had. Indeed, if Big Bear was awarded damages
for the share exchange equal to what it has claimed, it would be in a better position financially than it
was prior to the exchange. To the extent that shareholders would indirectly benefit, they would not only
be Big Bear's pre-exchange shareholders, who may have suffered a dilution loss, but a new group of
shareholders, including former Blue Range shareholders who participated in the exchange.

72 Big Bear submits that it incurred other losses as a result of the misrepresentation. Transaction costs
incurred in the share exchange may be properly characterized as damages in tort, as those costs would
not have been incurred but for the negligent misrepresentation. The same is true for the Big Bear claim
for cash expended to purchase Blue Range shares prior to the share exchange. However, as I have
indicated in my decision on Issue #1, Big Bear's claim for transaction costs and for cash share purchase
damages ranks after the claims of other unsecured creditors. There may also be losses such as loss of
ability to raise equity. There was no evidence of this before me in this application, and I have addressed
Big Bear's ability to advance a claim for this type of loss in the decision relating to Issue #3.

73 Finally, there may also be a loss in the form of dilution of the value of the Big Bear shares.
However, as Big Bear admits in its submissions, no such claim is made by the corporation, and any loss

relating to a diluted share value would not be the same amount as the exchange value of the shares.

74  In the result, I find that Big Bear is not the proper party to pursue a claim for the alleged share
exchange loss.

ISSUE #3
74a  Is Big Bear entitled to make or advance by way of argument in these proceedings the claims
represented by the heads of damage specified in the draft Statement of Claim set out at Exhibit "F" to the
affidavit of A. Jeffrey Tonken dated June 25, 19997

[The Court did not paragraph number Issue #3. Quicklaw has assigned the number 74a.]

75 In addition to claims for damages for negligent misrepresentation, the claims that are set out in the
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draft Statement of Claim are claims for remedies for oppressive and unfairly prejudicial conduct and
claims for loss of opportunity to pursue valuable investments and endeavours and loss of ability to raise
equity.

Summary of Decision

76 Given the orders made by LoVecchio, J. on April 6, 1999 and May 11, 1999, Big Bear is not
entitled to advance the claims represented by the heads of damage specified in the draft Statement of
Claim other than as set out in its Notice of Claim.

Analysis

77  Big Bear submits that it is clear that, in an appropriate case, a complex liability issue that arises in
the context of CCAA proceedings may be determined by a trial, including provision for production and
discovery: Algoma Steel Corp. v. Royal Bank of Canada [1992] O.J. No. 889 (Ont. C.A.). Big Bear also
submits that the court has the jurisdiction to overlook technical complaints about the contents of a
Notice of Claim. The CCAA does not prescribe a claim form, nor set the rules for completion and
contexts of a claim form, and it is common ground that in this case, the form used for the "Notice of
Claim" was not approved by any order of the court. At any rate, Big Bear submits that it is not seeking
to amend its claim to add new claims or to claim additional amounts.

78 It makes that assertion apparently on the basis that the major parties concerned with CCAA
proceedings in the Blue Range matter were aware of the nature of Big Bear's additional claims by reason
of the draft Statement of Claim attached to Mr. Tonken's May 5, 1999 affidavit, although that affidavit
was filed in support of an application to lift the stay imposed under the CCAA, an application which was
dismissed by LoVecchio, J. on May 11, 1999,

79  Big Bear characterizes the issue as whether it must prove the exact amount claimed in its Notice of
Claim or otherwise have its claim barred forever. It submits that the bare contents of the Notice of Claim
cannot be construed as a fixed election barring a determination and assessment of an unliquidated claim
for tort damages, and that it would be inequitable to deny Big Bear a hearing on the substance of'its
claim based on a perceived technical deficiency in the contents of the Notice of Claim.

80 In summary, Big Bear asks that the court direct an expedited trial for the hearing of its claim as
outlined in the draft Statement of Claim.

81 The Applicants submit that, by attempting now to make claims other than the claims set out in the
Notice of Claim, Big Bear is attempting to indirectly and collaterally attack the orders of LoVecchio, J.
dated April 6, 1999 and May 11, 1999, specifically:

a) by adding claims for alleged heads of damage other than those specified in the
Notice of Claim contrary to the claims bar order of April 6, 1999; and

b) by attempting to include portions of the draft Statement of Claim relating to
other alleged heads of damage in the Notice of Claim contrary to the May 11,
1999 order dismissing leave to file the draft Statement of Claim.

82  While it is true that a court has jurisdiction to overlook technical irregularities in a Notice of
Claim, the issue is not whether the court should overlook technical non-compliance with, or ambiguity
in, a form, but whether it is appropriate to do so in this case where previous orders have been made
relating to these issues. Here, Big Bear chose to pursue its claims through two different routes. It filed a
Notice of Claim alleging damages for a share exchange loss, transaction costs and the cost of shares
purchased before the takeover bid, all damage claims that can reasonably be identified as being related
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to an action for negligent misrepresentation. At about the same time, it brought an application to lift the
stay granted under the CCAA and file a Statement of Claim that alleged other causes of action. That
application was dismissed, and the order dismissing it was never appealed. This is not a situation as in
Re Cohen (1956) 19 W.W.R. 14 (Alta. C.A.) where a claim made on one basis was later sought to be
made on a different basis, nor an issue of Big Bear lacking the necessary information to make its claim,
although quantification of damage may have been difficult to determine. Given the previous application
by Big Bear, this is a collateral or indirect attack on the effectiveness of .oVecchio, J.'s orders, and
should not be allowed: Wilson v. The Queen (1983) 4 D.L.R. (4th) at 599). The effect of the two orders
made by LoVecchio, I. is to prevent Big Bear from advancing its claim other than as identified in its
Notice of Claim, which cannot reasonably be interpreted to extend beyond the claims for damages for
negligent misrepresentation.

83  Itis true that the Notice of Claim form is not designed for unliquidated tort claims. I do not accept,
however, that it was not possible for Big Bear to include claims under other heads of damages in the
claim process by, for example, attaching the draft Statement of Claim to the Notice of Claim, or by
incorporating such claims by way of schedule or appendix, as was done with respect to the claims for
damages for negligent misrepresentation.

84 I note that LoVecchio, J. issued a judgment after this application was heard relating to claims for
relief from the impact of the claims procedure established by the court by a number of creditors who
filed late or wished to amend their claims after the claims bar date of May 7, 1999 had passed. Although
LoVecchio, J. allowed these claims, and found that it was appropriate in the circumstances to grant
flexibility with respect to the applications before him, he noted that total amount of the applications
made to him would be less than 1.4 million dollars, and the impact of allowing the applications was
minimal to the remaining creditors. The applications before him do not appear to involve issues which
had been the subject of previous court orders, as in the current situation, nor would they have the same
implication to creditors as would Big Bear's claim. The decision of LoVecchio, J. in the circumstances
of the applications before him is distinguishable from this issue.

ROMAINE J.

cp/i/qljpn
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ROI Fund Inc. v. Gandi Innovations Ltd.
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Return On Innovation Capital Ltd. as agent for ROI Fund Inc.,
ROI Sceptre Canadian Retirement Fund, ROI Global Retirement
Fund, and ROI High Yield Private Placement Fund and Any Other
Fund Managed By ROI from time to time, Applicants, and
Gandi Innovations Limited, Gandi Innovations Holdings LLC,
Gandi Innovations LLC, Gandi Innovations Hold Co., and
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Commercial List
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Heard: August 18, 2011.
Judgment: August 25, 2011.

(62 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters --
Compromises and arrangements -- Directions -- Motion by Monitor for directions allowed -- Gandi
Group was under creditor protection and assets were sold with court approval -- Lender claimed
repayment of debt and equity advance to Group -- Three claimants were party to advance in personal
capacities -- Lender commenced arbitration proceeding against claimants -- Claimants sought
indemnity of related costs from Group -- Monitor sought directions -- No evidence existed that Group
entities gave indemnities or otherwise acknowledged claimants' entitlement to indemnities -- For
purpose of CCAA proceedings, lender's claim and indemnity claims constituted equity claims --
Companies' Creditors Arrangement Act, s. 2(1).

Motion by the Monitor for the Gandi Group for advice and directions regarding indemnity claims made
against the Group. The Gandi Group was under creditor protection. The Monitor was appointed in May
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2009. The business and assets of the Group were sold with court approval. The Monitor held the
proceeds for eventual distribution to unsecured creditors pursuant to a plan of compromise and
arrangement. The indemnity claims arose from the 2007 reorganization of the Group's business
structure. The claimants were officers and board members of Gandi Holdings. A lender advanced $75
million by way of debt and equity to the Group. The indemnity claimants were party to the advance in
their personal capacities. In 2009, the lender commenced arbitration proceedings against the claimants
for the total of the advance. The claimants asserted an entitlement to indemnification by the Group in
respect of any award of damages which may be made against them in the arbitration together with all
legal fees incurred in defending the arbitration. The claimants' proofs of claim relied on indemnity
provisions set out in the limited liability company agreement and a separate indemnification made by
Gandi Holdings at the time of the lender's advance. In 2011, the Monitor disallowed the claims on the

basis that any claim would be made solely against Gandi Holdings rather than against other entities in
the Group.

HELD: Motion allowed. There was no evidence that any indemnities from any other Gandi Group
entities were made at the time of the advance. There were no corporate records supporting the
contention that two of the claimants were an officer or director of Gandi Innovations. Thus, the third
claimant was the only claimant entitled to identification from Gandi Innovations pursuant to the
indemnity in the company's articles. Such claim was subject to a subordination agreement in respect of
the debt portion of the advance, and thus the third claimant had no right to receive payment from Gandi
Innovations in respect of his claim. There was no basis for inferring that the articles of the other Group
entities contained the same indemnity as contained in the articles of Gandi Innovations. There was no
prior acknowledgment of liability for indemnity by the Group. The claims of both the lender and the
claimants were to be treated as equity claims for the purpose of the CCAA proceeding.

Statutes, Regulations and Rules Cited:

Companics' Creditors Arrangement Act, R.S.C. 1985, c. C-36, 5. 2(1), s. 6(8)
Counsel:

Harvey Chaiton and Maya Poliak, for the Monitor, BDO Canada Limited.
Mathew Halpin and Evan Cobb, for TA Associates Inc.

Christopher J. Cosgriffe, for Harry Gandy, James Gandy and Trent Garmoe.

ENDORSEMENT

1 F.J.C.NEWBOULD J.:-- This is a motion brought by BDO Canada Limited in its capacity as the
Court-appointed Monitor of Gandi Innovations Limited, Gandi Innovations Holdings LIL.C, Gandi
Innovations LLC, Gandi Innovations Hold Co, and Gandi Special Holdings LLC (the "Gandi Group")
for advice and directions, and particularly to determine preliminary issues in connection with the
indemnity claims made by Hary Gandy, James Gandy and Trent Garmoe (the "Claimants") against all of
the Gandi Group.

2 The Gandi Group is under CCAA protection. The Monitor was appointed in the Initial Order on
May 8, 2009.
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3 The business and assets of the Gandi Group have been sold with court approval. The proceeds from
the sale are being held by the Monitor for eventual distribution to unsecured creditors pursuant to a plan
of compromise and arrangement.

Arbitration proceedings and indemnity claims

4 Gandi Innovations Holdings LLC ("Gandi Holdings") was incorporated pursuant to the laws of the
State of Delaware on August 24, 2007. On September 12, 2007, the Gandi Group re-organized their
business structure so that Gandi Holdings became the direct or indirect parent of the other various
entities comprising the Gandi Group.

5 TA Associates Inc. is a general partner for a number of TA partners. In conjunction with the
reorganization of Gandi Holdings, it advanced approximately US $75 million on September 12, 2007 by
way of debt and equity to the Gandi Group. The advance consisted of:

(i)  anequity investment in the amount of US $50 million made pursuant to the terms of a
Membership Interest Purchase Agreement in respect of Gandi Holdings dated as of
September 12, 2007 made between, among others, Gandi Holdings, TA Associates
and the Claimants in their personal capacities; and

(i)  an unsecured loan in the amount of US $25 million which amount was guaranteed by
other members of the Gandi Group.

6 InJanuary 2009, TA Associates commenced an arbitration proceeding against the Claimants. In the
arbitration TA Associates claim damages against the Claimants in an amount of US $75 million with
interest, being the total amount of TA Associates' investment in the Gandi Group. The arbitration has not
yet been heard on its merits.

7  On December 20, 2010, the Monitor received proofs of claim of Hary Gandy and James Gandy
against the Gandi Group in the approximate amount of $76 million and a proof of claim of Trent
Garmoe against the Gandi Group in an approximate amount of $88 million. The Claimants assert an
entitlement to indemnification by the Gandi Group in respect of any award of damages which may be
made against them in the arbitration together with all legal fees incurred by the Claimants in defending
the arbitration.

8  The proofs of claim filed by the Claimants rely on indemnity provisions set out in the Amended and
Restated Limited Liability Company Agreement of Gandi Holdings and a separate Indemnification
Agreement made by Gandi Holdings entered into in connection with the Membership Agreement made
at the time of the TA Associates investment with Gandi Holdings. Gandi Holdings is the only Gandi
entity that is a party to these indemnity agreements.

9 OnMarch 11, 2011 the Monitor disallowed the indemnity claims and advised the Claimants that
based on the evidence filed in support of the indemnity claims, any indemnity claim would be solely
against Gandi Holdings.
